





The Ohio State University 
LAW JOURNAL 


VOLUME 5 JUNE, 1939 NUMBER 3 








Survey of Ohio Practice in Issuance 
of Labor Injunctions 


Louis Berwitt, Joun Harmon, Leon Stone, JEROME Brooks, 
AND FRANKLYN Bair* 


ForEWORD 

It has long been an unanswered question just how accurately 
reported opinions reflect the actual application of legal princi- 
ples in the trial courts. Nowhere is this more true than in the 
field of labor injunctions. 

In Ohio, for instance, there have been, in all courts, only 45 
reported decisions involving labor injunctions in the entire his- 
tory of Ohio law. Since the first relief of this sort was in 1887° 
this means over a period of fifty-two years. During all this 
time only one case has ever reached the Ohio Supreme Court on 
its merits.” Certainly no one believes that this remotely repre- 
sents the full extent of judicial material on this subject. 

* Seniors in the College of Law, the Ohio State University. The material 
for Cleveland was gathered and tabulated and put into textual form by Louis 
Berwitt; that for Columbus by John Harmon, assisted in the preliminary 
stages by Craig Stockdale; that for Dayton by Leon Stone; that for Toledo by 
Jerome Brooks; and that for Youngstown by Franklyn W. Bair. Raymond A. 
Mahoney assisted in the making of interviews in Columbus. The foreword, 
conclusion and preparation of the chart in Appendix 3 was prepared by 
Robert E. Mathews, Professor of Law, under whose general supervision this 
survey was conducted. 

1 New York etc., R. R. Co. v. Wenger, g Ohio Dec. Rep. 815, 17 Bull. 
306 (Cuyahoga Common Pleas, 1887). 


2 La France Electrical Construction & Supply Co. v. International Broth- 
erhood of Electrical Workers, et al., 108 Ohio St. 61, 140 N.E. 899 (1923). 
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By way of support for this suspicion it should be observed 
that many authorities believe that the issuance of a restraining 
order or injunction in a labor controversy has a practical effect 
on the behavior of the parties that is out of all proportion to the 
theoretical nature of the restraint. In the abstract, an injunction 
contemplates the preservation of the status quo; in practice it 
is often its destruction. This is due to the fact that to an excep- 
tional degree human behavior is being regulated for the preser- 
vation of property values. The employee defendants—and 
ordinarily it is employees who are defendants—have staked the 
success of their position as bargainers in a controversy upon their 
capacity to organize their pressure tactics. The livelihood of 
hundreds is in issue. High morale is an essential to the main- 
tenance of position. The advent of a court order has, accord- 
ingly, a psychological effect incapable of appreciation from the 
viewpoint of abstract legalism. The class of men and women 
involved, their educational and racial backgrounds, their point 
of view towards the courts, toward government, toward indus- 
try, and the intensity of the emotional strain under which they 
are living at the moment, all these contribute to this effect. 
Thus a court order, whether or not in accord with the accepted 
views of other Ohio courts, and whether or not susceptible to 
reversal on appeal, often produces a finality of effect upon the 
conduct of employee groups that belies the theoretical tenta- 
tiveness of the restraint.* 

If, accordingly, it can be truly said that labor injunctions 
stand in a class apart in this respect, then it will not be surpris- 
ing to find that in practice few cases are ever prosecuted to final 
judgment, much less ever taken up to higher courts. The issue, 
practically speaking, will already have been determined upon 
the issuance of the restraining order or temporary injunction. 

With these thoughts in mind, the five students who are co- 


® The Classic discussion of this point is found in Frankfurter and Greene, 
Tue Lasor InyuNcTION (1930) p. 200, et seg. 
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authors of this article, of their own initiative undertook during 
the summer of 1938 to examine the records in five Ohio coun- 
ties, in an attempt to determine the actual practices involved in 
the issuance of these restraints in labor controversies. The 
counties were selected upon the basis of personal convenience 
rather than local characteristics. This fact, inevitable in the 
problem, has prevented a broader balance of sampling from 
different Ohio communities. The areas examined were Cleve- 
land (Cuyahoga County), Columbus (Franklin County), Day- 
ton (Montgomery County), Toledo (Lucas County), and 
Youngstown (Mahoning County). For convenience in designa- 
tion these areas will be referred to by their chief cities. 

In order to set the practical limits to the period covered, 
the survey was limited to proceedings filed or decided within 
the five year period, July 1, 1933 to June 30, 1938. 

At the start, it was extremely difficult to agree upon the in- 
formation to be obtained and to set up a uniform device for 
gathering and tabulating it. Having no other such survey at 
hand the process was inevitably a succession of improvisations 
based on trial and error. At length a form questionnaire was 
evolved upon which the examiners gathered their data. It soon 
became apparent that in many regards this form was in turn 
inadequate and, while it was necessarily continued in use, the 
final summation, arrangement and breakdown of material is 
substantially different from the original outline. Had the sur- 
vey commenced at the point where it ultimately ceased the in- 
formation would have been both more accurate and more easily 
obtained. 

The sources of information were of two types: court rec- 
ords and conversations. Probably the appearance dockets 
contributed the most fruitful source of the first sort. The con- 
versations served to fill in interstices and to provide color and 
understanding. Personal contacts were made in each city 
through the courtesy of three organizations: the Junior Cham- 
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ber of Commerce, the Ohio State Federation of Labor and the 
Ohio Industrial Union Council.* 

The balance of this article will be a discussion, therefore, of 
each of the five areas separately, followed by a comment on the 
group as a whole and a statistical chart analysis, area by area and 
by totals. 

The arrangement of subject matter will follow the same 
general outline throughout. It will open with an introductory 
section showing that during the five year period there have been 
a total of 55 cases in which relief of some sort was granted. It 
is interesting to note that during this same time and in the 
same counties there were only eight instances of reported deci- 
sions on the same subject matter.° Thus about seven times as 
many restraining orders and injunctions were issued as will be 
found in the printed reports. 

By far the larger portion of the material is concerned with 
the detailed analysis of these 55 cases in which some variety of 
restraint was granted. This is first classified by parties, plain- 
tiff employers (51 cases), plaintiff employees against employ- 
ers (2 cases) and inter-employee disputes (2 cases). Next fol- 
lows an analysis of use and amount of bonds and then a detailed 
study of the relationship between the parties. This is material 


* Without the aid of these groups the work of investigation would have 
been seriously hampered. The authors jointly wish to express their apprecia- 
tion to the following: Mr. Fred J. Milligan, former President of the Colum- 
bus Junior Chamber of Commerce; Mr. Thomas J. Donnelly, Secretary- 
Treasurer of the Ohio State Federation of Labor; and Mr. Ted F. Silvey, 
Secretary-Treasurer of the Ohio Industrial Union Council, C.1.0. Each of 
these persons wrote letters of introduction to individuals in the five cities in 
which the survey was being conducted. Gratitude is also expressed to the 
following for valuable assistance in conversation or through correspondence: 
the Honorable Joy Seth Hurd, Judge of the Court of Common Pleas of 
Cuyahoga County, and to Messrs. Lowell Goerlich and Brandon Schnorf, 
Toledo attorneys; Mr. Otto Brach, Regional Claims Board, Toledo; Mr. 
Albert H. Scharrer, Dayton attorney; Mr. John C. Getreu, President Colum- 
bus Federation of Labor; Mr. Paul Herbert, now Lieutenant-Governor of 
Ohio; Mr. T. J. Duffy, Mr. Robert D. Touvelle, and Mr. Webb Vorys, 
Columbus attorneys; Mr. John Mayo, Sub-Regional Director, C.1.0., Youngs- 
town; Mr. A. A. McCarthy, Springfield, attorney. 
® See cases listed in Appendix, No. 2. 
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in order to determine whether a technical trade dispute exists 
in the light of the accepted restricted Ohio definition—namely 
that a trade dispute is a dispute as to hours, wages, conditions 
of work or recognition between an employer and his immediate 
employees.” Deducting the two inter-employee cases, it will be 
noted that the remaining 53 are almost evenly devided, 26 
being instances of trade disputes and 27 not. (See chart analysis, 
in Appendix 3, item 13). 

The major portion of the balance of the analysis is devoted 
to the types of behavior enjoined. The reported decisions of 
Ohio cases have traditionally shown a willingness to permit be- 
havior in the presence of a trade dispute which they enjoin in 
its absence. Hence the survey proceeds to analyze in some de- 
tail just what the courts have been enjoining in this state in 
each of these two situations (Chart Analysis, Appendix 3, Item 
17). The study concluded with an examination of the ultimate 
disposition of the 55 cases in which restraint of some sort has 
been granted. The five areas will now be considered separately 
and in alphabetical sequence of chief cities. 


CLEVELAND 


In the Cleveland area within the period covered by this sur- 
vey—July 1, 1933 to June 30, 1938—thirty-eight cases were 
found in which some variety of injunction or restraining order 
was granted against a labor group or groups. Among these were 
twenty-eight temporary injunctions, or “temporary restraining 
orders,” as the docket entry usually refers to them,’ and twelve 


® For discussion of Ohio definitions of the term “trade dispute” see com- 
ments in 5 O.S.L.J. 236 (1939); 4 id. 110 (1937); 10 Ohio Bar 703 
(Mar. 21, 1938). 

* Cases Nos. 2, 4, 5, 6, 7, 9, 10, I1, 12, 13, 15, 17, 19, 21, 22, 23, 24, 
25, 28, 29, 31, 32, 33, 34, 35) 36, 37, and 38. Cases in these and following 
notes are cited by the numerical order in which they are listed in the appendix. 
Names of the parties and docket numbers will be found there. All those cited 
in notes 7 to 111 inclusive are in the Court of Common Pleas of Cuyahoga 
County. Because of the vast quantity of material accumulated in the files of 
the Clerk’s office in that county, it was only possible to examine the cases of 
employer plaintiffs. Hence employee-plaintiff cases are omitted; they appear, 
however, in the records of the other four counties, 
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permanent injunctions.” In six of the latter there was issued 
first a temporary restraining order and subsequently a per- 
manent injunction.” In no case was an injunction granted to a 
defendant. 

There appears to be prevalent a belief among many Cleve- 
land lawyers that a rule of court exists to the effect that an in- 
junction or restraining order will not be issued without notice 
to the defendants and opportunity for a hearing. There is in 
fact no such rule, but several years ago a practice to this effect 
was adopted by one of the Cleveland judges.’® This has been 
extensively followed by other members of the Common Pleas 
Court of Cuyahoga County. Despite this practice, however, it 
appears that since April, 1934, there have been five instances of 
ex parte restraint.” 

The injunction itself is rarely written by the judge. In cases 
where a hearing is contemplated the plaintiff’s attorney usually 
prepares it and it is then submitted to the defendant’s attorney 
for approval. If no agreement as to its form or substance can 
be reached with opposing counsel, the injunction is then sub- 


® Cases Nos. 2, 3, 8, 9, 14, 18, 20, 25, 28, 29, 30, and 36. 

® Cases Nos. 2, 9, 25, 28, 29, and 36. 

10 “The judges of this court have not adopted any rule of court in regard 
to procedure to be used in injunctions involving labor disputes, . . . but, 
briefly, 1 have adopted the policy of not granting any injunction upon final 
hearing unless and until proper service has been made upon all interested 
parties and a definite date set for the hearing, and then only after a full trial 
in which all parties have had an opportunity to present their respective con- 
tentions. While I have, in certain cases, permitted the reading of affidavits 
upon preliminary hearing for a temporary order, I have done so only with 
the express direction that no affidavit shall be read unless the party making the 
affidavit shall be subject to cross-examination by opposing counsel if desired.” 
(Letter from Judge Joy Seth Hurd, January 28, 1939). 

1 In two of these five cases the source of information for the statement 
that an injunction was issued without notice or a hearing was from the attor- 
ney who represented the plaintiff in each case, (Cases Nos, 26 and 27). In 
two of the five cases the source of information was the attorney who repre- 
sented the defendants (Cases Nos. 1 and 16). The source of information 
for the fifth case is the brief which was filed by defendant’s attorney. In this 
brief the defendant contends that a petition and application for a temporary 
injunction was presented to the court without notice having been served upon 


the defendants. (Case No. 33). 
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mitted to the judge and he rules upon the conditions, phrasing, 
or scope of the injunction, or makes such corrections and amend- 
ments as he sees fit. 

The Ohio statutes require a bond upon the issuance of an 
injunction, whether the issuance be ex parte or upon a hearing.” 
In two of the five ex parte cases the bond was set at $500."° In 
the other three a $1000 bond was set in one,“ a $1500 bond was 
set in another,” and in the last no bond appears to have been 
required.’* The average, where required, was accordingly $875. 
In the twelve cases in which permanent injunctions were 
granted, no bond was required other than an appeal bond. 

In the case of the issuance of a temporary injunction the fol- 
lowing information was gotten from the docket entries: in eight 
cases, the bond was set at $100;*" in two cases, at $200;*° in 
one case, at $300;*° in twelve cases, at $500; in one case, at 
$1000;™ and in four cases, no bond required.” Thus, the aver- 
age amount of the bond in the twenty-four cases, where any 
was required, was $354; the median, $500. 

It is interesting to note that, in only seven cases out of 
thirty-eight, the court made a specific finding as to the existence 
or non-existence of a trade dispute. In three there was an ex- 
press holding that a trade dispute existed,” and that in four 
there was “no legitimate trade dispute.”** In the remaining 
thirty-one cases the journal entry made no mention of the ex- 
istence or non-existence of a trade dispute. This was true even 
in those cases where the plaintiff’s petition averred that no trade 

12 Ohio General Code, secs. 11,882, 11,885, and 11, 889. 

18 Cases Nos. 26 and 33. 

14 Case No. 1. 

19 Case No. 27. 

16 Case No. 16. 

17 Cases Nos 2, 12, 13, 15, 21, 23, 28, and 36. 

1® Cases Nos. 5 and 37. 

*® Case No. 34. 

20 Cases Nos. 6, 7, 11, 17) 19, 22, 24, 25, 31, 325 33> 35, and 38. 

*1 Case No. 4. 

22 Cases Nos. 9, 10, 16, and 29. 


23 Cases Nos. 6, 14, and 25. 
24 Cases Nos. 11, 20, 21, and 30. 
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dispute existed. A resort to other sources of information* re- 
vealed, however, that thirteen more cases involved disputes be- 
tween the immediate parties to the employment relation,” and 
eighteen more were between employer and non-employees.” 
Thus, by the present Ohio definition, a total of sixteen were 
strictly speaking “labor disputes” and twenty-two were not. 

In this connection it should be pointed out that one of these 
cases, the Frankel case, presents a set of facts that, for the pur- 
pose of this classification, is anomalous. Plaintiff was a member 
of an auto dealers’ association and had delegated it to full 
authority to bargain with labor unions. The association had 
previously made an agreement with defendant union and plain- 
tiff had observed it, although none of its employees were mem- 
bers of the union. When this agreement expired and a new one 
proved impossible, defendant called a strike and began picket- 
ing plaintiff along with other members of the association. The 
court held that these facts revealed a trade dispute, in spite of 
the fact that all differences were between plaintiff and non- 
employees.” This case is therefore classed as a trade dispute in 
this survey, although when a tabulation is made of issues and 
differences between persons in an immediate employment rela- 
it is necessarily excluded. 

Turning then to the fifteen cases of disputes between em- 
ployers and their immediate employees, an analysis of the issues 
involved shows that six concerned union recognition alone,” 


2° To determine the issues and groups involved in many of these cases we 
went directly to one of the attorneys concerned with the case and received the 
pertinent information from that source; in other cases our source of informa- 
tion was the pleadings of the parties. 

26 Cases Nos. 1, 4, 5, 7, 8, 10, 13, 19, 26, 27, 31, 34, and 38. 

27 Cases Nos. 2, 3, 9, 12, 15, 16, 17, 18, 22, 23, 24, 28, 29, 32, 33, 35> 
36, and 37. 

28 Frankel Chevrolet Co. v. Meerchaum, No. 478466, Case No. 14; 27 
Ohio L. Abs. 425, 12 Ohio O. 387, 3 L.R.R. 347 (1938), discussed at 
length, 5 O.S.L.J. 236, 238-240 (1939). 

29 Case Nos. 13, 19, 26, 31, 34, 38. Case No. 14 is the sixteenth labor 
dispute case, but is excluded for the reasons set forth in the preceding para- 


graph. 
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four others involved this along with other issues— as appears 
from the following case to case itemization—the balance of is- 
sues in dispute being well scattered. Thus, one case each in- 
volved wages, hours and recognition,” closed shop,” combina- 
tion of wages, hours, recognition and working conditions,” 
wages and recognition,** wages and seniority rights,** recogni- 
tion and reinstatement,’ wages, hours, recognition and rein- 
statement,’* and one involved the manner of plaintiff’s conduct 
of his own business.*’ In this instance, the plaintiff company, 
engaged in the application of felt insulation to pipes, had the 
felt cut in its own plant, using its own union employees. De- 
fendant, business representative of the union, called a strike of 
defendant employees on the ground that the felt should not 
have been cut in plaintiff’s shop. Finally, the last case involved 
an effort by employers engaged in the trucking business to re- 
strain their employees from interfering with efforts to deliver 
goods to customers through picket lines established by the em- 
ployees of these customers.** 

An examination, on the other hand, of the twenty-three 
cases involving non-employees of plaintiff reveals at once that 
the most noticeable fact is the prevalence of a unionization pro- 
gram as the cause of the dispute. Sixteen cases were of this 
sort,’ two involved an effort to compel plaintiff to raise his dry 
cleaning prices,“” and the balance was distributed one each 
among the following issues or combinations of them: rein- 
statement,’ employment of negroes,*® wages, hours and refusal 

3° Case No. 25. 

81 Case No. 10. 

52 Case No. 6. 

33 Case No. 

34 Case No. 

85 Case No. 

6 Case No. 

87 Case No. 

38 Case No. 27. 

59 Cases Nos. 2, 3, 9, 12, 16, 17, 18, 23, 24, 28, 29, 30, 32, 33, 35, and 36. 

*° Cases Nos. 21 and 22, 


** Case No. 15. 
*? Case No. 37. 
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to bargain collectively,** closed shop and refusal to observe 
union hours,“ and failure to arrive at an agreement at the ter- 
mination of a former contract.” 

It was stated earlier that there were four cases in which an 
express finding was made that no “legitimate trade dispute” 
existed.** In all four of these, the defendants were non-em- 
ployees. This accords with the conventional view that, in most 
Ohio courts, in order to constitute a legitimate trade dispute 
there must exist an employer-employee relationship. 

An important matter within the scope of this survey is the 
type of acts restrained by the various injunctions and restraining 
orders. Of course, the kinds of acts that will be enjoined de- 
pend upon the type of activity that the defendants are carrying 
on. Thus, we cannot say that because an injunction forbids only 
the use of certain publicity, intimidation and “dogging” of non- 
strikers, that it necessarily follows that the same court would 
not restrain the blocking of access to plaintiff’s premises, or in- 
terference with deliveries. It may mean only that the two 
latter types of activities were not being carried on and thus the 
plaintiff did not pray for their prohibition. However, we can 
list the number of instances in which a particular type of activity 
is enjoined and learn from such listing the kinds of conduct 
which the court will not sanction when it is brought to its atten- 
taon. It will also reveal the tactics resorted to by labor to ac- 
complish its purpose. 

Ohio decisions have long recognized the legality of certain 
behavior in the presence of a trade dispute which, in its absence, 
they enjoin. Considering first the sixteen cases in which there 
was either an express finding of such a dispute or in which the 
facts revealed its presence, we can now proceed to itemize the 
acts restrained. An almost invariable subject of injunction is, 


of course, violence and intimidation. Twelve cases showed this 
47 


restraint.*” Insulting language was forbidden in six.” 
48 Case No. 11. #5 Case No. 14. 
44 Case No. 20. 46 See note 24. 


47 Cases Nos. 1, 4, 6, 7, 8, 10, 19, 25, 26, 27, 34, and 38. 
48 Cases Nos. 1, 6, 19, 25, 27, and 38. 
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The courts made specific mention of the use of publicity in 
only five of this group of cases.*” In three of these, the injunc- 
tion was aimed at particular types of publicity, i.e., the defend- 
ants were enjoined from carrying banners,” nc other mode of 
publicity being mentioned. In the fourth of these five cases,” 
the pickets were permitted to carry signs and the injunction 
expressly told them what words their signs could contain. The 
fifth case forbade the defendants from publishing any false 
statement with reference to plaintiff’s business, whether written 
or oral; it also forbade the defendants from making any state- 
ment, in writing or otherwise, to the effect that a strike was in 
progress at plaintiff’s place of business.” The use of threatening 
language was forbidden in two cases,” and acts of trespass in 
three.™* 

In the matter of restraint of picketing, we find that even 
though a direct employer-employee relationship existed all 
picketing was enjoined in two cases.”” This is contrary to the 
usual view in cases of trade disputes. The other cases, however, 
permitted limited picketing; the number of pickets permitted 
varying from two to twelve. More specifically, six cases per- 
mitted two pickets,” two cases allowed three pickets,” one case 
allowed four,”* and one allowed twelve.® One case made no 
reference to the number of pickets to be permitted but merely 
stated that peaceful picketing might be carried on.” 

#9 Cases Nos. 14, 15, 19, 31, and 34. 

5° Cases Nos. 15, 31, and 34. 

5t Case No. 19. 

52 Case No. 14. 

53 Cases Nos. 27 and 38. 

54 Cases Nos. 4, 19, and 25. 

58 Cases Nos. 31 and 34. 

56 Cases Nos. 1, 4, 10, 13, and 38. 

57 Cases Nos. 7 and 19. 

58 Case No. 25. 

5° Case No. 8. In referring to the number of pickets permitted in each 
case we are not stating the total number of pickets that was allowed. The 
figures merely indicate the number of pickets permitted at each gate or en- 
trance. Of course in some cases there being only one gate or entrance the 
number indicated would be the total number allowed. 


6° Case No. 14. 
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In one case,” no picketing apparently was conducted so we 
cannot say whether picketing would or would not have been 
enjoined. One of the defendants in this case was a union official 
who had called a strike against the plaintiff company for the 
reason that the plaintiff company which had employed union 
men had had its employees do a type of work which the de- 
fendant claimed should not have been done in the plaintiff 
company’s shop. The defendant had also imposed a fine against 
the plaintiff company for an alleged infraction of the union 
rules. The court enjoined this defendant and all other officers 
of the union from calling a strike at plaintiff’s place, and, in 
case a strike order had already been issued, enjoined the de- 
fendant from aiding or continuing the strike. The defendant 
was also enjoined from trying to collect the fine levied against 
the plaintiff. The injunction in this case is unique in that it is 
aimed not directly at the strikers themselves but rather at the 
alleged instigator of it, i.e., the union official. It is the only 
case found in which the officer of a union is told not to call a 
strike, or if already called, is told not to continue it. 

In another case the word “picketing” is not mentioned in 
the injunction which reads in part as follows: “ ... de- 
fendants are restrained from committing any acts of violence 
on the person of any of plaintiff’s employees, from using force 
or duress upon any employee for purpose of influencing them 
to interfere with the operations of the plaintiff in the conduct 
of his business.”” There may have been picketing carried on but 
the court omits to speak of it or use the term." 

Loitering or congregating at or near the plaintiff’s premises 
was enjoined in three cases;** obstruction of access to plaintiff’s 
premises in five; interference with deliveries in eight;" and 
“dogging” was enjoined in eight instances.” 


1 Case No. 5. 

82 Case No. 26. 

®8 Cases Nos. 7, 13, and 19. 

®4 Cases Nos. 4, 13, 14, 19, and 34. 
®5 Cases Nos. 6, 8, 14, 19, 25, 27, 31, and 34. 
66 Cases Nos. 1, 7, 8, 19, 25, 27, 34, and 38. 
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Regarding the matter of the use of “persuasion” by the de- 
fendants, we find that the courts enjoined the defendants from 
persuading the employees of the plaintiff to breach their con- 
tract of employment with said plaintiff in five cases. In four 
of these five cases the defendants were also enjoined from per- 
suading the plaintiff’s employees to quit their employment. 
This apparently was aimed at the employees who were not 
working under any definite term contract of employment, or 
those whose term provided for the giving of so many days 
notice. In only one of the five®® were the defendants expressly 
restrained from persuading the plaintiff’s employees to join a 
labor union. And in another the defendants were restrained 
from “interfering with any contractual relations between the 
plaintiffs and their employees.” 

In two injunctions the defendants are told that they may 
“peacefully persuade.” In one of these the defendants are 
allowed to peacefully persuade the plaintiff’s employees to join 
a union,” and in the other the defendants are told that they 
may peacefully persuade the plaintiff’s employees to quit their 
employment. In addition they may persuade persons not to 
enter the plaintiff’s employ.” 

Finally, in all but two” of the cases in the present group 
there was a clause in the injunction forbidding the aiding or 
abetting of anyone in any of the conduct enjoined. 

The second category is made up of the twenty-two cases in 
which no trade dispute existed. In four of these, it will be 
recalled, the court expressly found no trade dispute” and in 
the balance the facts showed that there was no direct employ- 
ment relation between the parties."* In the absence of the pecu- 


87 Cases Nos. 1, 7, 13, 34, and 38. 

®8 Cases Nos. 1, 7, 34, and 38. 

®® Case No. 34. 

7° Case No. 33. 

1 Case No. 7. 

72 Case No. 25. 

78 Cases Nos. 15 and 26. 

74 Cases Nos. 11, 20, 21, and 30. 

7© Cases Nos. 2, 3, 9, 12, 15, 16, 17, 18, 22, 23, 24, 28, 29, 32, 33, 35> 
36, and 37. 
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liar circumstances of the Frankel case," it may therefore be 


assumed that no trade dispute could have been found. 

As might be expected, violence appears most frequently as 
a subject of restraint (9 cases) ;* obstructing access to the prem- 
ises comes next with eight cases,” followed by interference with 
deliveries, six;"’ trespass” and loitering,” five each; insulting 
language,” three cases each. The remaining acts enjoined ap- 
pear in detail in the appendix. 

In this group of cases the courts made specific reference to 
the use of publicity in eight cases.** In five of these all publicity, 
whether written or oral, whether by signs or otherwise, “which 
is intended to lead the public to believe that plaintiff is unfair 
to organized labor”™ or that there is a trade dispute in exist- 
ence,” or that a strike is in progress” or to induce prospective 
customers not to deal with the plaintiff*’ are enjoined. By en- 
joining this type of publicity we can by inference say that the 
court is enjoining false publicity. Two cases dealt only with 
publicity of a particular type. The prohibition was solely 
against “parading with signs.”** Another case forbade only the 
use of placards.** The last case in this group affirmatively states 
exactly what publicity may be carried on. The pickets are per- 
mitted to inform the public by handbills or signs that plaintiff 
does not employ union labor, and also, states the injunction, to 
ask the public not to patronize the plaintiff.” 


76 Case No. 14, explained above. See note 28. 

77 Cases Nos. 11, 12, 16, 21, 23, 32, 33, 35, and 37. 

78 Cases Nos. 11, 12, 16, 23, 29, 32, 33, and 37. 

79 Cases Nos. 11, 16, 17, 18, 23, and 29. 

8° Cases Nos. 11, 24, 33, 35, and 37. 

8! Cases Nos. 11, 20, 30, 35, and 37. 

82 Cases Nos. 12, 23, and 32. 

83 Cases Nos. 3, 11, 16, 17, 20, 22, 24, 29, 30, and 37. 

84 Cases Nos. 11, 16, 20, 22, and 24. 

85 Cases Nos. 20 and 30. 

86 Cases Nos. 16 and 30. 

87 Cases Nos. 16 and 22. 

88 Case No. 37. 

89 Case No. 17. 

°° Case No. 29. This, however, was in the temporary injunction. It was 
followed by a permanent injunction which restrained all publicity, whether 
written or oral. 
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In the matter of picketing this survey disclosed that in this 
group of cases, fourteen injunctions forbade picketing entirely ;” 
four, however, permitted limited picketing, three of them 
allowing one picket each,” and the other, two.” 

We have one case in which there was no picketing and thus 
no injunction against it.°* In this case the defendants wanted 
the plaintiff’s truck driver to join a truck driver’s union. The 
defendants were enjoined from interfering with the plaintiff’s 
drivers when they were enroute to deliver customers’ goods. 
However, the defendants were specifically permitted to “peace- 
fully persuade” the drivers to join the union. In another in- 
junction, which made no reference to pickets or picketing, the 
defendants were restrained from “congregating at the entrances 
and from in any manner, by word or act diverting the natural 
resort of the public to the plaintiff’s place of business.” The 
defendants were also restrained from interfering with plaintiff’s 
employees when entering plaintiff’s premises. Apparently there 
were men at the entrances to plaintiff’s premises, but whether 
they were only “congregating” and not “picketing” is not clear 
from the injunction. If there was limited picketing going on 
the court, by omitting to enjoin it, probably intended to allow 
it to continue, unless it can be said that the term “congregating” 
can include limited picketing.” 

The use of “persuasion” by the defendants is restrained in 
four cases.” In two of these” the defendants are enjoined from 
persuading the plaintiff’s employees to breach their contract of 
employment with said plaintiff. In one of these the defendants 
are also enjoined from persuading the plaintiff’s employees to 
quit their employment.”* One case forbids the defendants from 


*1 Cases Nos. 2, 3, 11, 16, 17, 20, 21, 22, 24, 28, 30, 33, 36, and 37. 

%2 Cases Nos. 12, 23, and 32. 

%8 Case No. 29. 

* Case No. 18. 

5 Case No. 35. 

6 Cases Nos. 16, 17, 24, and 29. 

®7 Cases Nos. 16 and 29. 

*8 Case No. 29. This apparently means those employees who were not 
under any definite term contract of employment but were rather employees at 
will. 
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persuading the plaintiff’s tenants to breach their contracts of 
tenure.” The last case on this matter of persuasion permits the 
defendants to use “peaceful persuasion.” The injunction, in 
part, reads: “Except by peaceful persuasion, . . . defendants 
are enjoined from inducing plaintiff’s employees to quit . . .”"°° 

Finally, sixteen injunctions forbade any aiding or abetting 
in the acts or conduct forbidden in the other clauses of the 
injunction.*”" 

In view of the total of thirty-eight cases of restraint in 
Cleveland, it is interesting to note the extraordinarily low record 
of violations. Thus only eight orders to show cause were 
granted,” in four of which was a violation found,’ a fraction 
of over ten per cent of all cases. In three of these fines were 
imposed, and in two, jail sentences.’”* 

In attempting to determine the ultimate disposition of the 
thirty-eight cases, it was found that many times the docket 
entries were lacking in full or complete information. However, 
the cases can be broken down as follows: seventeen were dis- 
missed by plaintiff without prejudice’ and in two cases the 
temporary restraining order was dissolved,’ in six the tempo- 
rary restraining order was made permanent,'”’ while in four the 
motion by defendants for a new trial was overruled;*”* nine 


*° Case No. 17. This case involved a building service employees union. 
The defendants attempted to unionize janitors working in apartment houses. 

100 Case No. 24. 

aen'Caces Nos. 2, 3, 11; 12, 16, 17, 20, 22, 23, 24, 28, 29, 90, 32, 33> 
and 36. 

102 Cases Nos. 1, 7, 10, 12, 19, 31, 33, and 38. In case No. g, an appli- 
cation to show ¢ause was filed but the citation was later dismissed. 

103 Cases Nos. 12, 31, and 33. In case No. 7, one party was fined and 
sentenced to jail for contempt, but his act was falsification of an affidavit and 
not violation of the injunction. 

104 Cases Nos. 12 and 31. 

105 Cases Nos. 1, 4, 5, 6, 11, 12, 13, 21, 22, 23, 26, 27, 32, 34, 35, 37> 
and 38. 

106 Cases Nos. 7 and 15. The order dissolving the restraining order in 
No. 15 was at the same time suspended for ten days within which to perfect 
an appeal. 

107 Cases Nos. 2, 9, 25, 28, 29, and 36. 

108 Cases Nos. 9, 10, 29, and 30. Two of these four cases are cases in 
which the temporary restraining order had been made permanent. (Cases Nos. 


g and 29). 
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cases lacked any entry after the issuance of the temporary re- 
straining order."*”’ The last docket entry in one case is the 
granting of a motion by plaintiff to modify the restraining 
order,*’° and in another it is a statement that defendant’s motion 
to set aside all orders granted under the petition is denied.™ 


CoLUMBUS 


Late in the year of 1937 Miss Hedy LaMarr was scheduled 
to thrill Columbus audiences in her classic performances in the 
motion picture, “Ecstasy.” The picture was scheduled to appear 
in the local wrestling stadium for an eight days run. Non-union 
operators were to be used. Piqued, because of being deprived 
of a chance to participate in such a performance, the local oper- 
ator’s union took steps to unionize the enterprise. In response, 
the employer filed a petition, supported by affidavit, seeking a 
temporary injunction. On the same day, after filing of a bond 
of $100, an injunction was granted restraining the union. Three 
days later, while the picture was still being shown, the union 
answered with a motion for dismissal on grounds that the in- 
junction was granted without notice. Ten days after the grant- 
ing of the injunction, and after “Ecstasy” had completed its 
run, the court sustained the motion and dismissed the proceed- 
ings with cost to the plaintiff.“* And so another labor dispute 
was resolved by use of the injunctive process. 

It is sad but true that not all research problems in injunctive 
practice present the prospects of allurement to be found in the 
“Ecstasy” case, but in the interest of injunctive practice the 
author of this note must proceed to more prosaic subject mat- 
ter. Within the past five years there have been a total of ten 
applications for injunctive relief in Columbus. Of these ten, 
the employer was plaintiff in six cases,"** in five of which relief 


109 Cases Nos. 16, 24, 31, and 33. 

110 Case No. 19. 

111 Case No. 17. 

112 Case No. 41. 

113 Cases Nos. 39, 40, 41, 43, 44, and Col. & Southern Ohio R. R. v. 
The Association of Street R. R. Operators, Docket No. 154851. 
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was granted.""* The employee was plaintiff in three cases in no 
one of which was relief granted.""* The remaining application 
involved an inter-union dispute which resulted in injunctive 
relief."° Thus there has been injunctive relief in six cases and 
no injunctive relief in four cases. 

Of those cases in which all relief was denied, three were 
filed by employee-plaintiffs’* and one was filed by an employer- 
plaintiff.""* A reasonable interpretation of the facts would seem 
to indicate an active judicial discretion which tends to deny 
injunctive relief and a conscious or unconscious bias in favor of 
the employer. As will be shown, neither of these conclusions 
filed by employee-plaintiffs’"* and one was filed by an employer- 
plaintiff petitions for injunction were dismissed at hearing on 
the motion of the plaintiff, indicating settlement out of court 
before hearing date. The third employee-plaintiff case shows 
no entry on the record after filing of petition. This failure to 
proceed may have been the result of a denial of a temporary 
restraining order at the date of petition but more likely indicates 
a settlement out of court before the hearing date for temporary 
injunction. As in the employee-plaintiff cases the single 
employer-plaintiff case represents a situation where the dispute 
upon which the petition was based was settled out of court 
before the hearing date. Thus, these four cases indicate a ten- 
dency of the parties to settle disputes out of court upon applica- 
tion for injunction rather than a refusal of the judge to grant 
an injunction either to employees or employer. The apparent 
readiness of the parties to settle after the petition for injunction 

114 Cases Nos. 38, 40, 41, 43, and 44. 

115 Alex Zeabo v. Painter's Dist. Council No. 26. Docket No. 144639; 
Ray Bitzer v. Painter's District Council No. 26. Docket No. 144640; and 
Forest Sullivan v. Painter’s District Council No. 26. Docket No. 151307. 

116 Case No. 42. 

117 Forest Sullivan v. Painter’s Dist Council No. 26, Docket No. 151307; 
Alex Zeabo v. Painter’s Dist. Council No. 26, Docket No. 144639; Ray 
Bitzer v. Painter’s Dist. Council No. 26, Docket No. 144640. 


118 Columbus & South. Ohio R. R. Co. v. Assoc. of Street R. R. Opera- 
tors, Docket No. 154851. 
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has been filed indicates that such filing is an important “trading 
stick” in a labor dispute. 

Among the six instances involving injunctive relief are five 
applications of employer-plaintiffs and one of inter-union in- 
junction. Four of these represented temporary restraining 
orders,”* granted ex parte upon the support of sustaining afh- 
davits,’*° on the same day the petition was filed. In the body 
of this type of injunction, provision is made for an informal 
hearing within five to ten days from the date of the petition for 
the purpose of determining whether such injunction should 
continue in the form of a temporary injunction until trial. If 
the judge, in the exercise of his discretion, does not grant an 
ex parte temporary restraining order, a date is usually set for 
informal hearing to determine whether a temporary injunction 
should issue. If sufficient grounds are shown, a temporary 
injunction, is then granted. The remaining two injunctions 
were of this type.” These facts indicate that there is a clear 
recognition in Columbus Courts of both the ex parte temporary 
restraining order and the temporary restraining order accom- 
panied by a hearing as preliminary forms of injunction. This 
conclusion is strengthened by the fact that three petitions filed 
asked for a “restraining order until such time as the cause 
might be heard on plaintiff’s application for temporary injunc- 
tion and that on final hearing of the cause the defendants might 
be permanently enjoined.””** While there seems to be adequate 
factual material to indicate that Columbus does recognize both 
these forms, the entries made in the appearance docket do not 
seem to distinguish between temporary restraining order and 
temporary injunction. 

Of the ten applications, only two resulted in permanent 


119 Cases Nos. 39, 41, 42, and 44. 

120 Case No. 42 seems to contain no affidavits. This is a clear exception to 
the established practice. 

121 Cases Nos. 39, 42, and 44. 

122 Cases Nos. 40 and 43. 

123 Cases Nos. 41 and 43; also Forest Sullivan v. Painter’s Dist. Council 


No. 26, Docket 151307. 
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injunction.’** Both of these arose from the same case through 
the device of an intervening petition. This fact becomes more 
impressive when it is seen that this case is the only case that 
came to final hearing. It is submitted that these temporary 
injunctions usually satisfy the plaintiff’s need for injunctive 
relief and represent the most important aspect of modern in- 
junctive practice in this city. 

Other aspects of these labor trials center around parties, 
bonds, defendant’s pleadings, fictitious names in petitions, pres- 
ence of trade dispute, questions in dispute, and subject to matter 
of injunction. Taking up these matters briefly, we find that, in 
the naming of parties defendant, fictitious names such as “John 
Doe” or “Richard Roe” were not used although at least three 
cases claimed as parties defendant “All members of aforesaid 
union whose names are unknown and are so numerous as to 
make it impractical to bring them before the court.’”” Results 
similar to the use of fictitious names are reached by the use of 
this clause. As concerns the matter of defendant’s pleading, the 
parties in six cases failed to file pleadings of any nature.’ In 
one, a motion was filed,’ and in three, defendants filed an- 
swers.’”* Bonds were required in all temporary injunctions with 
the exception of one case which is doubtful. An average of all 
bonds required was a little below $500.” 

In all but one of the cases where relief was granted there 
was an employer-employee relationship. By the Ohio law this 


124 Cases Nos. 39 and 40. 

125 Cases Nos. 39, 40, 43, and 44. 

126 Cases Nos. 43 and 44; Cols. & South. Ohio R. R. Co. v. Assoc. of 
Street R. R. Operators, Docket No. 154851; Forest Sullivan v. Painter's Dist. 
Council No. 26, Docket No. 151307; Alex Zeabo v. Painter’s Dist. Council 
No. 26, Docket No. 144639; Ray Bitzer v. Painter's Dist. Council No. 26, 
Docket No. 144640. 

127 Case No. 41. 

128 Cases Nos. 39, 40, and 42. 

129 Due to the small number of injunctions involved an attempt to show 
separate averages for ex parte injunction and temporary injunction would be 
impractical. It is of interest to note that the only figures available for tempo- 
rary injunction would indicate a bond of $1000 as compared with an average 
of $400 for all ex parte bonds. 
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constitutes a trade dispute. Four of these cases involved a deter- 
mined drive by the International Truckers Union to bring about 
closed shop in the local trucking business. The activities of the 
striking workers extended to active boycott of customers of the 
hauling companies." In the “Ecstasy” case there was an 
attempt at unionization of all employees engaged in showing 
this film.*** In this case there was no employer-employee rela- 
tion that would enable it to be classified as a trade dispute. Of 
course the Inter-union injunction presents an entirely different 
problem.**” 

The court does not seem to have the problem of existence 
of a trade dispute in mind in these preliminary injunctions. 
There seems to be no serious distinction made in injunctive 
practice in Columbus based upon such a classification. In fact, 
the only non-trade dispute case on record is milder in its form 
of injunctive relief than in those where a trade dispute exists.’* 

Injunctive relief in trade dispute cases included such general 
prohibitions as threats, violence and intimidation in a majority 
of the cases."“* Some picketing was allowed in all instances. 
Express limitations on the number of pickets allowed were 
found in only one case.’*’ Interference with delivery, dogging 
and secondary boycott provisions were common." Since most 
petitions were based upon destruction of property interest, in- 
junction against persuasion to breach contract was universal. 

Columbus’ lone example of a non-trade dispute case ex- 
pressly allowed picketing but enjoined such activities as threat- 
ening the lives of employees, dogging employees back and forth 

180 Cases Nos. 39, 40, 43, and 44. 

181 Case No. 41. 

182 Case No. 42. 

133 Case No. 41. 

184 Injunction against threats, Cases Nos. 39, 40, 43, and 44; injunction 
against violence and intimidation, Cases Nos. 39, 43, and 44. 

185 Case No. 39. 

186 Injunction against interference with delivery, Cases Nos. 39, 40, and 


44; injunction against dogging, Cases Nos. 39, 40; injunction against sec- 
ondary boycott, Cases Nos. 39, 40, 43, and 44. 
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from work, interfering with contract rights, and from “unlaw- 
fully” interfering with patrons.’*’ 

The inter union dispute in Columbus enjoined the national 
union from removing the charter of the local union.*** The only 
injunction granted a defendant employee enjoined persuasion 
to breach closed shop agreements by the employer.** 

It is interesting to note the ultimate disposition of these 
injunctions, Of the four temporary restraining orders two were 
dismissed after settlement by the parties;**® one was dismissed 
on motion of the defendant,” and one still stands on the books, 
a solitary reminder of some squabble now probably forgotten 
by both parties."** When the proceeding stops at the temporary 
restraining order the probability exists that industrial peace now 
prevails, either as a result of victory or compromise. The same 
can not be said of the two cases which went to final injunction.*” 
These are now pending on appeal and still represent active labor 
disputes. 

Dayton 


During the period covered in this survey, six applications 
for relief were filed. In five of these, no restraining orders were 
granted. Three of these five were settled before trial."** This, 
according to some sources of information, was an acceptance of 
labor’s demands. Another of the five is still pending,"** and in 


187 Case No. 41. 

138 Case No. 42. 

189 This was an ex parte restraining order granted the defendant employce 
on a cross petition in Case No. 39. See Appendix 3, items 5.1 and 17.2. 

140 Cases Nos. 42 and 44. 

141 Case No. 41. 

142 Case No. 43. 

143 Cases Nos. 39 and 40. 

144 The American Dry Ginger Ale Co. v. Int’l. Union of United Brewery 
Workers of America, No. 87425; The Liberal Market Inc. v. Painters, Dec- 
orators and Glazers Union, Local No. 249, No. 73597; The Cappel Furniture 
Co. v. Local No. 87, Upholstering Carpet and Linoleum Mechanics, No. 

7716. 

45 New Deal Employees Alliance v. Truck Drivers Union No. 517, of 
the Int’l. Brotherhood of Teamsters, Chauffeurs, Stablemen & Helpers of 
America, et al., No. 87536. 
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the remaining one a trade dispute was found to exist, and there- 
fore the court refused to issue an injunction.**° 

The sixth case was the only one in which any restraint was 
imposed by the court.’*’ It is interesting to note that a judge 
was brought in from outside the county. After a full hearing 
on the merits, he issued a temporary injunction and fixed the 
bond of plaintiff employer at $500. No preliminary restraining 
order was issued. Defendants in this case were non-employee 
members of a union seeking a closed shop contract. In the peti- 
tion they were included by true name, but fictitious defendants 
were also made parties. Defendant union answered the bill, and 
the court found that since no employer-employee relation ex- 
isted between the parties, there was no trade dispute according 
to the usual Ohio definition. Defendants were enjoined from 
violence and intimidation, false publicity, defamation, all picket- 
ing, attempting to compel plaintiff to run a closed shop, and 
from attempting a secondary boycott. No violations of this 
injunction have been recorded. Although the injunction was 
labeled as temporary, it seems to be destined to be permanent, 
there having been no action taken to have it dissolved. 


ToLeEepo 


During the five years covered by this survey there were 
eight applications for restraint in connection with labor issues. 
In three of these the petition was denied, — in one the court 
in an oral opinion stating that a technical trade dispute existed 
and that no unlawful acts were threatened. The opinion was 
notably liberal inasmuch as “the union people have never 
worked for this man; he had no union shop and he had no 
dispute as to wages.””** The absence of restraint in the second 


146 The Cappel Furniture Co. v. Teamsters Local, No. 88305. 

147 W hite-Allen Chevrolet, Inc. v. Auto Mechanics Local Union No. 314, 
No. 88395. Case No. 45. Since reported in 27 Ohio L. Abs. 273 (1938) 
and annotated in 5 O.S.L.J. 238 (1939). 

M48 Aristo Dry Cleaners v. Cleaners, Pressers & Dyers Local No. 18326, 
No. 144268. 
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case is unaccounted for,'*’ but in the third the court rendered, 
in lieu, a declaratory judgment of the rights and duties of the 
parties."*° The denial of restraint was, however, reversed later 
on appeal, and an injunction issued by the Court of Appeals.” 

Of the five remaining cases in which restraint was granted, 
the employer was the plaintiff asking for relief in two.’” In 
both, temporary injunctions were granted but only on hearing. 
That is, there were no ex parte orders or injunctions. Of the 
two cases in which the union was the plaintiff, an ex parte re- 
straining order was granted in one.’ This later ripened into 
a temporary injunction with hearing. In the other a temporary 
injunction was granted after hearing."** The remaining injunc- 
tion is the only instance among all the fifty-five examined in 
Ohio, when apparently a so-called company union is a party.’” 
Here it petitioned as plaintiff to enjoin the striking union. It 
should be pointed out that this injunction and the two in which 
the employer was granted relief grew out of the same dispute. 
This was the famous Auto-Lite strike in which so much violence 
and bloodshed was present. The Bingham Stamping and Tool 
Company, a subsidiary of the Electric Auto-Lite Company, also 
sought an injunction. The one granted to it was word for word 
like that granted to the Auto-Lite Company. Thus in reality it 
is more accurate to say that one injunction, rather than two, was 
issued to the employer against the employees. The two injunc- 
tions are, however, separately listed and tabulated on the chart. 

In none of the cases where relief was granted was a trade 
dispute directly found to exist by the Court. Although it does 
not clearly appear in the records, it seems that (excluding the 
inter-union dispute) a direct employment relation was present 
in all these cases. In the two cases in which the employer was 


149 Koke v. Bartenders, Waiter’s, and Cook’s Local 216, et al., No. 


144999. 
°° Driggs Dairy Farms, Inc. v. Local No. 361, No. 140565. 
151 Driggs Dairy Farms, Inc. v. Milk Drivers and Dairy Employees Local, 
49 Ohio App. 303, 197 N.E. 250, 18 Ohio L. Abs. 510 (1935). 
152 Cases Nos. 47 and 49. 154 Case No. 48. 
193 Case No. 50. 1°5 Case No. 46. 
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the plaintiff the manner of conducting the strike was in issue.’*° 
In the two cases in which the union was the plaintiff seeking 
relief against the employer, the major point of difference cen- 
tered around price fixing.” The union sought to enforce an 
agreement between it and certain dry cleaners concerning the 
price to be charged by the dry cleaners for their work. In the 
inter-union dispute the right of the company union members 
to work was sought to be protected.*”* 

As to the behavior of the defendant employees enjoined 
where the employer was the plaintiff, the chart (See Appendix 
3) is sufficiently clear with one exception, the limitations on 
picketing. Picketing seems to have been entirely forbidden in 
both these cases. However, in the Auto-Lite case,’ the pre- 
liminary injunction expressly excepted members of the defend- 
ant union, and operated only, therefore, against certain other 
enumerated individuals, namely, officers of the Mechanic’s Edu- 
cational Society Association and the Lucas County Unemployed 
League and Unemployment Council. Later a written stipula- 
tion was entered into. This permitted not over fifty pickets to 
be on duty at any one time and not over twenty-five to be 
assigned to any one group of entrances to the company’s prem- 
ises. Still later, a “Supplemental order and temporary injunc- 
tion” was entered. This, unlike the first, operated against the 
union, and expressly permitted twenty-five pickets at each group 
of gates, and required numbering and the wearing of badges. 

In only one of the five cases in which restraint was granted 
was there even so much as an order to show cause why the 
defendants cited should not be adjudged in contempt." In 
none was a contempt found.’ 


156 Cases Nos. 47 and 49. 

157 Cases Nos. 48 and 50. 

18 Case No. 46. 

159 Case No. 49. 

16° Case No. 48. 

161 It should be pointed out, however, that the second injunction in the 
Auto-Lite case (No. 49) was followed by “mass picketing and wholesale arrests, 
on contempt charges, followed by rioting and virtually a siege of the plant.” A 
settlement was ultimately worked out and the case was dismissed without entry 
of a final decree. 
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In the matter of ultimate disposition of the cases, two of the 
temporary injunctions were made permanent’” and in the 
remaining three no entry appears after the issuance of the 
temporary injunction. None of the five was appealed; but it 
has already been pointed out that in one of the three cases where 
injunctive relief was originally denied, an appeal was later taken 


and the decree reversed.’ 


YOUNGSTOWN 


The prevalence of restraining orders sought during the 
period of this survey was not excessive. There were nine appli- 
cations made and four of those were denied. No permanent 
injunctions were granted. In the five cases in which some 
restraint was granted the order was simply endorsed by the 
granting judge on the petition and summons. The form of the 
endorsement was “Temporary Injunction Allowed,” “Tem- 
porary Restraining Order Granted as Prayed For” or “Tem- 
porary Injunction and Restraining Order Granted.” Both the 
members of the bench and the bar make no apparent distinction 
between a temporary injunction and a restraining order. They 
use the terms interchangeably. 

In the five cases in which restraining orders were issued the 
only evidence offered, as far as the court records show, was 
sworn petitions. In the four cases in which the order was denied 
there were hearings and a presentation of witnesses for both 
sides." No injunctions were granted defendants in any of the 
cases. 


‘ 


162 Cases Nos. 48 and 50. 

63 Driggs Dairy Farms, Inc. v. Milk Drivers and Dairy Employees Local. 
49 Ohio App. 303, 197 N.E. 250, 18 Ohio L. Abs. 510, 3 Ohio O. 212 
(1935). 

164 Cases Nos. 51 to 55 inclusive. 

165 The following were the four cases in which no relief was granted: 
Frank Gethering & John Kuhns, Officers of Meat Cutters, etc. v. Geo, Oles 
(Oles Market) etc. & John Doe; Thombs Bros. Sales & Service v. Interna- 
tional Assoc. of Machinists, No. 102,169; Triangle Rain Coat Co. v. Chauf- 
feurs, Teamsters & Amalgamated Clothing Workers, No. 97,193; Great At- 
lantic & Pacific Tea Co. v. Retail Clerks Internat. Assoc. & Amalgamated 
Meatcutters & Butchers, et al., No. 102,404. 
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Without exception the injunction forms were prepared by 
the attorneys. The injunctions were not all granted in the court 
chambers, but some were granted at the residence of the judge. 
The petitioner was required to put up a bond varying from one 
to two hundred dollars in each instance, the average for all five 
being one hundred and sixty dollars. The parties enjoined were 
referred to by a general description of the class, and by the use 
of fictitious names; the union officials were specifically listed. 

The issues involved in the cases wherein restraint was 
granted were: In three’” of the five there was attempted union- 
ization by non-employees. In the remaining two there was 
inter-union competition involved in one*”’ and closed shop in 
the other.*** The issues in the cases where no restraint was 
granted were: Wages, collective bargaining and recognition in 
one; and hours, discrimination against union member, and 
breach of a closed shop agreement by employer, in each of the 
others respectively. 

The explanation for the absence of restraint was not entirely 
apparent from the court records. The issue is still pending in 
one controversy, but the date for further hearing has passed and 
no further entry has been made, so the case is obviously settled 
as far as the parties are concerned.”*” There was a trade dispute 
in one instance,” . . . “firing a man because of his union affili- 
ation, . . .” which was sufficient reason for a denial of an order. 
Another case was apparently settled,’” and in the fourth case 
the plaintiff union was denied an injunction to restrain the 
employer from breaching a closed shop agreement because the 
union failed to arbitrate as per contract.’” 


166 Cases Nos. 51, 53, and 54. 

167 Case No. 52. One union had here a collective bargaining contract 
with the employer and another was seeking control. 

168 Case No. 55. 

169 Great A. & P. Tea Co. v. Retail Clerks, etc. 

170 Thombs Bros. Sales & Service v. Int'l. Assoc. of Machinists. 

111 Triangle Rain Coat Co. v. Chauffeurs & Teamsters and Amalgamated 
Clothing Workers. 

112 Frank Gethering and John Kuhns v, George Oles (Oles Market) and 
John Doe. 
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Two of the restraining orders were very broad and enjoined 
actions that ordinarily would be tacitly permitted. Both peti- 
tions alleged a gross amount of violence which the court prob- 
ably thought warranted the unusual restraint.*’* The behavior 
enjoined in the presence of a trade dispute included in the two 
cases falling in that category was: violence and intimidation, 
threats, all publicity, tresspass, all picketing, public assembly, 
loitering, obstructing access, interference with deliveries, dog- 
ging, obeying order of union official, persuasion to breach em- 
ployment contract, joining union, persuading to refrain from 
seeking employment, secondary boycott, and general aiding 
and abetting. 

The behavior enjoined in the absence of a trade dispute in 
the remaining three cases’* was: violence and intimidation, 
threats, interference with deliveries, persuasion to join union, 
secondary boycott, publicity to customers, and striking. The rec- 
ords do not reveal any violation of these injunctions in any of 
the five cases. 

The ultimate disposition of the cases was as follows: Two 
of them were vacated by subsequent procedure before the same 
court,’”’ the nature of which is not apparent from the record. 
Two cases are listed as still open but the disputes seem to have 
been settled,’ although that is not apparent from the court 
records. In the remaining case there was no indication as to its 
disposition, but it too seems to have been settled.*” 


CoNCLUSION AND COMMENTS 


In considering this entire group of five counties, certain 
observations can be made with more or less assurance. In the 
first place all inferences in terms of totals must be interpreted 


173 Cases Nos. 52 and 55. 
174 Cases Nos. 51, 53, and 54. 
175 Cases Nos. 51 and 54. 
176 Cases Nos. 52 and 53. 
177 Case No. 55. 




















SURVEY — LABOR INJUNCTIONS 317 


in the light of the disproportionate number of cases from Cleve- 
land. Forming, as these do, over half of all those comprised 
in the survey, each total is necessarily heavily weighted by the 
Cleveland cases. Thus to say that 51 out of 55 injunctions are 
obtained by employers (Appendix 3, item 1) would be mani- 
festly inaccurate in the Toledo area where three out of five 
have been employees, two against their employers, and one in 
an inter-union dispute.’’* A similar caution must be used in 
most state-wide generalizations. It is a further fact that in the 
last analysis, the sampling of 55 cases from five communities in 
five years does not provide a broad enough statistical base for 
final generalization. 

Before commenting further upon the data collected, it is 
of interest to note the prevailing confusion in terminology as 
to “restraining orders” and “temporary injunctions.” Inter- 
views with lawyers practicing in the same city revealed a belief 
among some that the terms are synonymous; among others that 
they represent distinct forms of relief. A similar conflict in 
opinion was found among the files and entries on court records. 
For the purpose of this survey, therefore, it became necessary 
to espouse one or the other view consistently. After an exami- 
nation of the statutes it was therefore decided to use the two 
terms in distinct senses, — to restrict “restraining order” to a 
preliminary ex parte order issued to maintain the status quo 
until such time as a hearing could be had as to the issuance of 
a temporary injunction. Thus the criterion adopted is the 
absence or presence of a hearing, respectively. 

One of the most significant facts revealed by this survey is 
the frequency of these ex parte restraining orders (See Ap- 
pendix 3, items 2.1 and 3.1). In Youngstown we find this 
practice present in all five cases, in Columbus in sixty per cent, 
and in Cleveland in thirteen per cent, —a total of fourteen 

178 Such a statement would be particularly misleading in view of the fact 


that the Cleveland study was restricted to cases of employer-plaintiffs. No data 
were gathered on employee-plaintiffs. See note 7 above. 
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instances.’”” This throws light on the often advanced contention 


that injunctions are rarely if ever granted in Ohio without a 
hearing at which both parties are represented. The statesman- 
like practice of Judge Hurd, of Cleveland, in this respect should 
be a matter of special commendation,’ while the unanimity of 
the denial of a hearing in Youngstown should be equally con- 
demned.** In the matter of bonds, the average for employers 
in all five cities runs just under $500, with Toledo running 
twice that and Youngstown, where all orders are ex parte, 
requiring only $160. The median for all 40 bonds is $500. 
Figures for employees’ bonds are too scarce to interpret, though 
the few cases available show an average of over three times 
and a median of twice that of the employers. This, however, 
is undependable in view of the two very high bonds in Toledo. 
Employees so rarely ask affirmative relief that no rule can be 
stated. 

It is interesting to note that regardless of whether a tech- 
nical trade dispute exists or not, the question most frequently 
in dispute is that of union recognition or program. For instance, 
in trade dispute cases there were eleven such issues out of 26,— 
almost half, — and in non-trade dispute cases 21 out of 29, 
— over two-thirds (Appendix 3, items 14.1 and 15.1). The 
closed shop has taken on significance in Columbus only and 
wages have figured six times in Cleveland but no where else. 

Another highly revealing portion of the survey shows the 
extent to which peaceful behavior is being enjoined in Ohio 
even in the presence of a technical trade dispute. It is custom- 
arily believed, in reliance in part upon reported decisions, that 
where the controversy is between employer and employees, only 


179 Thirteen of these were granted employer-plaintiffs; but in Toledo 
there is one instance of an ex parte order granted an employee-plaintiff against 
an employer. (Case No. 50). 

189 See the excerpt from Judge Hurd’s letter quoted in note 10 above. 

181 It is also interesting to recall that in Youngstown there were four 
instances where a hearing was granted, in all of which no injunction issued. 
Thus in that city in every case of a hearing, restraint was denied; in every ex 
parte case it was granted. 
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violence, intimidation, fraud, defamation and tortious behavior 
generally, will be enjoined. Put in other words, it has often 
been claimed that if Ohio had a labor injunction statute com- 
parable to the Norris-La Guardia Act and the sixteen state 
counterparts, we should only be declaring the present state of 
practice, — except, of course, for the broader definition of trade 
dispute contained in those statutes. 

This survey meets this contention squarely. It shows 24 
instances of restraint issuing in the presence of a trade dispute 
as defined in Ohio. (Appendix 3, item 17.1). In addition to 
the behavior which, as indicated, would be enjoined even under 
statutes, there is one case of restraint of all publicity, two of 
public assembly, three of persuasion to join a union, eleven of 
persuasion to breach of contract, nine to terminate it and one of 
persuasion of potential employees from seeking employment. 
Most surprising of all, peaceful picketing was entirely forbidden 
in six cases, two each in Cleveland, Toledo and Youngstown. 
The practical significance of the enactment in Ohio of a so-called 
“labor injunction act” in the prevention of restraint in cases 
such as these is clearly apparent. 

In cases where no trade dispute existed, the survey reveals, 
however, the expected pattern; violence, threats, insults, false 
or defamatory publicity and trespass are restrained in accord 
with accepted principles. In 15 cases all picketing is enjoined. 
This is as much to be expected as is the permission of peaceful 
picketing in the presence of a trade dispute. But it is out of 
character to find the five instances where limited picketing is 
permitted, a departure by way of liberality only exceeded by 
the offsetting severity of denying all picketing in the six in- 
stances previously referred to in cases where a trade dispute 
existed.*** While the variation toward liberality is chiefly found 
in Cleveland, that toward severity is distributed equally be- 
tween Cleveland, Toledo and Youngstown, although on a 


182 A recent case in the Common Pleas Court of Hamilton County has 
permitted two persons to “patrol” with truthful signs and in the absence of 
a trade dispute. The court did not regard this as “picketing.” Burr Stores 
Corp. v. Specter, 28 Ohio L. Abs. 449 (1939). 
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percentage basis Youngstown leads on the rest in restraint of 
picketing, assembling and peaceful persuasion. 

No violations of injunctions appear as of record except in 
Cleveland, and there in only 4 out of the 38 cases in which 
orders were issued (Appendix 3, item 18). No damages appear 
to have been included in any injunction covered in the survey. 
Finally, the ultimate disposition of the 55 cases appears to con- 
firm the opinion expressed earlier, that injunctions in labor 
controversies stand alone in the finality of their effect. Very 
rarely is a case taken up to a higher court; for the most part 
cases are dismissed or no entry at all appears after issuance of 
the temporary injunction. Thirty-two out of the fifty-five are 
accounted for in one of these ways (Appendix 3, item 19). 

Labor injunction law in practice is not, then, just the same 
as labor injunction law in the books. Ex parte practice is one 
item; another is the degree of restraint where a technical trade 
dispute in fact exists; a third the occasional variation toward 
laxity in cases where one does not exist. Further discrepancies 
have been pointed out; still others are shown in the chart in 
Appendix 3. These divergencies this survey unquestionably 
establishes. It clearly does not, however, make it possible to 
project a state-wide pattern of trial court practice. Only an 
extension of such a survey to many other Ohio communities can 
provide the outline of the whole picture. Even now a generali- 
zation is to a large degree a matter of conjecture. 

But it is hoped that this survey may make a contribution 
beyond the mere factual material which it contains. It is the 
first effort to gather and integrate detailed data on labor injunc- 
tion practice in trial courts. It proves, in fact, that such infor- 
mation is collectable and that it can be integrated. In this 
respect it is capable of serving, therefore, as a model for more 
comprehensive efforts in the future. Already, the pattern is 
taking form, and predictions are becoming feasible; but not 
until the time arrives when similar projects are completed on 
a much wider scale, shall we have an adequate base for the con- 
struction of truly dependable conclusions. 
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APPENDIX 


No. 1. Table of Cases. 


For purpose of convenience and economy of space, the fifty-five 
cases discussed in this article are grouped by cities and arranged alpha- 
betically by plaintiff in each group. Docket numbers in the Common 
Pleas Court of each county are also given. They are then numbered 
in one series throughout and cited in the foot-note by case number only. 


Cleveland—(Cuyahoga County) 

1. The Astrup Co., a corporation v. The Upholsterers’ Carpet & 
Linoleum Mechanics’ International Union of North America, Local 
No. 48, et al. No. 407,044. 

2. Louis Bergman, Richard Bergman, a partnership doing business as 
Sol Bergman Company v. The Retail Clerks International Protec- 
tive Association, et al., Local 1347, etc., et al. No. 477,202. 

3. B. W. Braushild Motors, Inc. v. B. R. Mathessen, etc., et al. No. 
4551442. 

4. The Chase Brass & Copper Co. v. Frank Rogers, etc., et al. No. 
406,806. 

5. The Clark Asbestos Co. vy. Albert P. Dalton. No. 406,344. 

6. The Cleveland File Co. v. William Thoma, etc., et al. No. 
410,157. ; 

7. The Cleveland Wire Spring Co. v. George Kearns, etc., et al. No. 
416,140. 

8. The Cleveland Worsted Mills Co. v. Joseph R. White, etc., et al. 
No. 465,155. 

9. Pearl E. Crosby, Marigold Schlueter v. Frank G. Roth, etc., et al. 
No. 468,495. 

10. Drake Bakeries, Inc., v. D. G. Bowles, etc., et al. No. 401,197. 
11. The Edison Ohio Stores, Inc., v. James Mason, etc., et al. No. 


439,953- 
12. The E ficient Tool & Die Co. v. R. J. Schmidt, etc., et al. No. 


4975375. 

13. 1. J. Fox, Inc., v. International Furworkers Union of the United 
States and Canada, Local No. 86, etc., et al. No. 448,842. 

14. Frankel Chevrolet Co. v. Emmet Meerschaum, etc., et al. No. 
478,466. 

15. The Fuller Cleaning & Dyeing Co., a corporation v. Morris 
Brickner, etc., et al. No. 405,091. 





16. 
17. 


18. 


19. 


20. 


21. 


22. 


23. 


24. 


25. 


26. 


ap. 


28. 


29. 


30. 


31. 
32. 


33: 


34 


35: 


36. 
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Good Luck Foods, Inc. vy. U. G. Rich, etc., et al. No. 471,812. 
The Guardian Life Insurance Co. of America v. John E. McGee, 
etc., et al. No. 430,546. 

The Harvard Lumber Co., a corporation vy. Truck Drivers Local 
No. 407, etc., et al. No. 473,082. 

Hotels Statler Co., Inc. v. Frank P. Converse, etc., et al. No. 
433,403. 

Lyon Tailoring Co., a corporation, v. Charles Milz, etc., et al. 
No. 468,935. 

Rosa Markowitz, Sam Markowitz vy. Retail Dry Cleaners? Union 
No. 18 333, etc., et al. No. 431,777. 

Marstan Hat Cleaners, Inc. v. William B. Beckerman, etc., et al. 
No. 431,841. 

The McKinney Tool & Manufacturing Co. v. R. J. Schmidt, etc., 
et al. No. 407,374. 

The Mutual Benefit Life Insurance Co. v. John E. McGee, etc., 
et al. No. 434,895. 

Precision Castings Co., Inc. v. George W. Haas, etc., et al. No. 
452,456. 

Precision Castings, Inc. vy. Richard Gallagher, etc., et al. No. 
450,620. 

Reserve Trucking Co., Inc., et al. v. Truck Drivers? Union Local 
No. 407, etc., et al. No 445,125. 

Rogers Jewelry Co. v. The Retail Clerks International Protective 
Association, et al., Local No. 1347, Herman Presser. No. 477,203. 
Russet-Euclid Corporation, et al. vy. Albert P. Dalton, etc., et al. 
No. 453,921. 

Robert E. Saltzman, etc. v. The United Retail and Employees 
Local No. 112, etc., et al. No. 469,162. 

The Savoy Realty Co. v. John E. McGee, etc., et al. No. 434,408. 
A. P. Schraner, doing business as A. P. Schraner Co. v. R. J. 
Schmidt, etc., et al. No. 407,094. 

The D. O. Summers Co. v. Harry H. Hart, etc., et al. No. 
415,866. 

The Wiliam Taylor Son & Co. v. Edward Murphy, etc., et al. 
No. 429,244. 

The Terminal Garage Co., Inc. vy. Robert Hearns, etc., et al. No. 
4145414. 

Frank Volk, Charles Volk, doing business as Volk’s Jewelers vy. The 
Retail Clerks International Protective Association, Local No. 1347, 
et al. No. 477,204. 
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37- Woodland Market House, Inc., et al. vy. The Future Outlook 
League, Inc. No. 475,420. 

38. Yellow Cab Co. of Cleveland, Inc. v. William Underwood, etc., 
et al. No. 408,744. 


Columbus (Franklin County). 


39. Anderson y. Local No. 413, International Brotherhood of Team- 
sters. No. 153,474- 

40. Anderson intervening petition of Miller. No. 153,474. 

41. Central State Amusement Co. v. Local Union No. 386 of Motion 
Picture Operators. Docket No. 153,686. 

42. Columbus Typographical Union No. 5 v. William Green, Pres. of 
A. F. of L. Docket No. 151,627. 

43. C. D. Kenney Co. vy. Local Union 413 of International Brother- 
hood of Teamsters. Docket No. 155,293. 

44. Powell Transfer Co. vy. Local Union 413 of International Brother- 
hood of Teamsters. Docket No. 155,235. 


Dayton (Montgomery County). 


45. White-Allen Chevrolet, Inc. vy. Auto Mechanics Local No. 314. 
No. 88,395. 


Toledo (Lucas County). 


46. Auto-Lite Council Body v. Ramsey, et al. No. 139,115. 

47. Bingham Stamping & Tool Co. v. United Auto Workers Federal 
Labor Unions 18384 et al. No. 139,115. 

48. Cleaners, Pressers €@ Dyers Local 315 et al. v. Nat. Cleaners & 
Dyers, Inc. No. 152,867. 

49. Electric Auto-Lite Co. vy. United Auto Workers Federal Labor 
Union No. 18384, et al. No. 139,116. 

50. Jacobs, Vice President of Cleaners Union Local, 18326 v. Nathan 
Greenberg, as Cadillac Cleaners, No. 144,842. 


Youngstown (Mahoning County). 

51. Logan Square Elec. Co. v. International Bro. of Elec. Workers. 
No. 98,118. 

52. Moyer Mfg. Co. v. United Garment Workers. No. 98,594. 

53- Newton Elec. Co. v. International Bro. of Electric Workers. No. 


98,597. 








LAW JOURNAL — JUNE, 1939 


54. Sherman (Scrap Yard) v. International Bro. of Chauffeurs & 
Teamsters. No. 99,439- 

55- Smith Dairy Co. v. International Bro. of Chauffeurs & Team- 
sters. No. 94,546. 


No. 2. Labor Injunction Cases Officially Reported. 


Cleveland (Cuyahoga County) 


Drake Bakeries, Inc. vy. Bowles, 31 N.P. (N.S.) 425 (1934). 

Frankel Chevrolet Co. v. Meerschaum, 27 Ohio L. Abs. 425, 12 
Ohio O. 387 (1938). 

Fuller Cleaning Co. v. Brickner, 32 N.P. (N.S.) 177 (1934). 

Markowitz v. Retail Dry Cleaners Union, 19 Ohio L. Abs. 445; 
3 Ohio O. 366 (C.P.) (1935). 

Salzman v. United Retail Employees Local 112, 25 Ohio L. Abs. 
354, 10 Ohio O. 6 (1938). 

Savoy Realty Co. v. McGee, 3 Ohio Op. 88 (C.P.) (1935). 


Dayton (Montgomery County) 


White-Allen Chevrolet Inv. vy. Auto Mechanics Local Union No. 
314, 27 Ohio L. Abs. 273, 12 Ohio O. 288 (1938). 


Toledo (Lucas County) 


Driggs Dary Farms, Inc. v. Milk Drivers Union, 49 Ohio App. 302, 
18 Ohio L. Abs. 510, 3 Ohio O. 212, 197 N.E. 250 (1935). 
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No. 3. Chart Analysis of Labor Injunction Practice in Trial Courts. 
Cases filed or decided between July 1, 1933 and June 30, 1938. 


Dash mark (—) indicates absence of data. 
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To refrain from seeking em- 
I onl 5 x wide iw ia a' 
Secondary boycott............. 
General aiding and abetting 
2 (b) In presence of trade dispute— 
Defendant employer. Total cases 
Price fixing by employer... .. 
Persuasion enjoined .......... 
To breach closed shop contract 
(c) In absence of trade dispute— 
Defendant non-employees . . 
Violence and intimidation 
ee ey eeaae 
Insulting language............ 
Publicity: all restrained........ 
Falsity restrained ...... 
Defamation restrained . 
Particular form restrained 
Expressly permitted ........ 
NE cca S ihcim, a ones 
Picketing: entirely forbidden . 
Some permitted............. 
Number of pickets: 1 ‘i 
2 pickets 
NE a ie ib calrore 316" ocerte 
Obstructing access.......... 
Interference with deliveries 
re oe 
Persuasion enjoined; total cases 
To breach contract.......... 
To terminate employment... . 
To join union... 
To compel employer to — 
ree 
Persuasion expressly permitted. 
Secondary boycotts .......... 
General aiding and abetting 
*” (d) Inter-union disputes........ fs 
Revocation of charter......... 
Violence and intimidation...... 
sInterference with union affairs 
Insulting language ............ | 
Publicity, defamatory.......... 
WRN shes: oe h0 sons 
Picketing: entirely forbidden. 
25 pickets permitted. . 
Loitering 
Obstructing access Aer 
Interfering with deliveries... 
Molesting or annoying | 
Claiming to represent plaintiff i in | 
ON Ee ree 
| Ordering non-members of defend- | 
| ant union to cease work........ 
} General! aiding and abetting..... | 
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SURVEY — LABOR INJUNCTIONS 
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18. Violations of orders or injunctions | | | 
I Orders to show cause granted | 8 o; o 1} oO 9 
a TE WINE ox 65 ove cecscnses 4 ° | o| o 4 
“$ Fines for contempt............... ; 3 o; o| ° o 3 
4 My MOOI 3 a keine 635 bt0x004 e085 2 | Oo; oO} o| o 2 
19. Ns 5 onc dv ieeaieciscs ves 38 | oy. #1 s;. 4 55 
I I ES Ae ere | 37 | 3 o ° 20 
2 Temporary injunctions dissolved | 1 oO | o| o 3 
of No entry after issuance of temporary | | 
IN See es ee nin ents 5: ; 4 |} 1 | 3 3 2 
4 Temporary injunction made permanent 6 2 o | si 2 1 
E Motion by defendants for new trial | | 
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Appealed to upper court. 

















DO OHIO LAWYERS WANT A 
STREAMLINED PROCEDURE? 


Siras A. Harrist 


Wuart Is STREAMLINING? 


Since automobiles became streamlined it has become cus- 
tomary to apply that description to so many things that the 
expression has little special meaning. However, in a very true 
sense it is proper to speak of a streamlined procedure. Stream- 
lining is not synonymous with mere modernity, nor does it 
mean the attachment of new and fancy gadgets. In fact it means 
the very opposite. It is the removal of all unnecessary attach- 
ments so that the object can move through the surrounding 
medium with the least possible friction. 

Does the ordinary litigated case move through the courts 
without any disturbance of the procedural mechanisms? Does 
the case quickly reach a decision upon the merits without being 
shunted off upon some procedural side issue? If that is true 
there is no need of streamlining. If, however, cases are being 
delayed because of procedural problems, or if the cases are 
frequently disposed of on procedural grounds, then it is time 
to give some attention to streamlining. 

That there has been some prostitution of procedural devices 
will hardly be challenged. The legal profession gives lip serv- 
ice at least, to the philosophy that the legal system is set up to 
settle disputes between litigants or to make certain adjustments 
between individuals. It will not be openly admitted that the 
legal system is established merely for the sport of a privileged 
group or to be exploited by that group for profit. However, 
many lawyers justify certain present practices on the ground 
that the legal system is a fixed institution and any litigant is 
entitled to use it to his own advantage as he finds it. 


+ Professor of Law, Ohio State University. 
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This attitude is shown by the boast many lawyers make of 
the number of cases they are able to dispose of on procedural 
grounds. Such result may be to the advantage of the adminis- 
trative group but it certainly is opposed to the basic purposes of 
the system and it gives the public just cause for criticism. 

There is a natural hesitancy on the part of the legal pro- 
fession to bring about any change in this legal system. This is 
somewhat justified because for a time such change disturbs the 
whole proceeding and riles up the quiet waters of procedure 
which have become settled and reasonably clear. This hesi- 
tancy, however, must not take the form of complete opposition, 
otherwise there could be no improvement. If a change is desired 
a temporary disturbance may be expected for the ultimate good 
of the system. 

In suggesting any change in the legal machinery it must be 
recognized that the legal system is not made up entirely of 
rules of practice. It is controlled very largely by the attitudes 
of the lawyers and judges. While the rules may be modified 
somewhat to permit a more free play of new attitudes, yet there 
will be no significant change without some modification of exist- 
ing attitudes. This accountéd for the hostile reception which 
the codes received almost a century ago. On the other hand 
the Federal Rules received such general and public considera- 
tion that the legal profession had become prepared for them 
and a more favorable reception may be expected. Any similar 
change in the state practice should therefore be preceded by 
full discussion and explanation. 


Risks ENCOUNTERED BY UsInG THE OLD MacHINE 


It has become almost a common-place to view with alarm 
the future of the practice of law unless some change is made in 
court procedure. The past record is a familiar story but the bar 
has too often overlooked its significance. 

A generation ago the legal profession was primarily occu- 
pied in its litigation with master and servant problems. These 
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were being disposed of with the traditional techniques of court 
procedure. The public was dissatisfied with this method of 
handling these very important problems, and workmen com- 
pensation laws were adopted taking the bulk of those cases out 
of the courts. At the same time the business man was not satis- 
fied with the way the courts handled his litigation and he 
turned to arbitration proceedings. Then there arose a multitude 
of disputes in the expansion of administrative activities of gov- 
ernment. These disputes have largely been kept out of the 
courts because of the courts’ inability to handle those matters 
expeditiously. 

Recently suggestions have been made to take the present 
automobile litigation out of the courts and to create adminis- 
trative boards to handle all automobile accidents upon some 
system of compensation. If this occurs there would be very 
little left of court litigation. 

This trend away from the courts has been due to two fac- 
tors. One is the hesitancy of the courts to deal with matters 
other than actual trials and the other is the retention of prac- 
tices in court trials which are out of place in the present day. 

Courts may be effective administrative agencies to supervise 
the settlement of legal disputes between parties and do not need 
to limit their activities to the trial of law suits. This is the role 
courts are playing in the criminal field. The reports of criminal 
cases in Ohio show that for the past several years only about 
16 per cent of the defendants indicted in the common pleas 
courts are disposed of by trial, either court or jury.’ This is 
about the percentage in other states.’ 

If the court has become a great administrative agency in the 
criminal field it should all the more be so in the civil field 
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1 See Judicial Criminal Statistics, 1937, U.S. Dept. of Commerce. Pre- 
pared by Ronald H. Beattie. For Ohio the total defendants indicted were 
6,010, of these gg2 (or 16.5%) were disposed of by trial to court or jury. 

* [bid. For the states reporting criminal statistics (twenty-nine), except 
Pennsylvania, there were 10,100 tried out of 61,045 or 16.5%. Pennsylvania 
is excluded because the record of that state is unusual as 43.6% of criminal 
cases were disposed of by trial. 
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where there is greater room for adjustment and compromise. 
If the courts more actively assist in solving the controversy 
apart from a trial, courts will win back a large number of dis- 
putes now avoiding those courts. 

The other failure of the present day court is the retention 
of a large amount of trial tactics and procedures which are now 
outworn. There has been considerable discussion of the “sport- 
ing theory of justice.” But there is more to the problem than 
a neat phrase. A lawsuit is an application to the sovereign power 
of a commonwealth to lend its offices in settling a dispute 
between parties or otherwise establishing their legal relations 
and in making effective such determination. A lawsuit is not 
a mere “battle of wits,” a forensic game to be played for the 
amusement of the contending lawyers. It is not a device 
whereby a clever lawyer can exploit the situation for his own 
or his client’s advantage. Contentious it is and contentious it 
must be to reach a reasonably satisfactory solution of the prob- 
lem. But the contention must be carried on to the end that the 
original dispute may be settled upon its merits. The responsi- 
bility of seeing that this is accomplished rests primarily with 
the judges. Lawyers in their zeal for a client’s cause may be 
expected to push their cause to a conclusion favorable to their 
client within the limits of the procedural mechanisms. 

Fifty years ago litigation may very well have been different. 
Court dockets were not crowded, court administration was not 
expensive, and community life was not complex. It could very 
well happen that at such period the court house was the amuse- 
ment center of the community. The parties and the public were 
all prepared for a good show and the drama of the trial over- 
shadowed notions of substantial justice. 

In the little litigation that is left in the courts much of this 
drama of the earlier days has been retained. This dramatic side 
show, this forensic by-play has so bogged down the trial of 
cases that litigation has reached its present state. 

The legal profession is becoming aroused to the perilous 
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situation confronting the courts and the profession has therefore 
taken a new interest in this whole problem of procedural change. 
The American Bar Association at the Cleveland meeting in 
1938 gave much attention to this problem. The reports of com- 
mittees there adopted have started a new trend toward a read- 
justment of this whole problem of court administration.* 


Basic PLAN OF THE NEW PROCEDURE 


One significant development has been the formation and 
adoption of the Federal Rules of Civil Procedure for the Dis- 
trict Courts of the United States. These rules, while establish- 
ing a new and uniform procedure in the Federal Courts, do 
much more in serving as a guide for all future procedural 
changes. 

The Judicial Council in Ohio has been studying these rules 
for the past two years and has recommended the adoption of 
many of them for Ohio. Such recommendation has the endorse- 
ment of the Ohio State Bar Association. However, the bar gen- 
erally will not fully accept these changes unless there is a proper 
understanding of the philosophy underlying these rules and the 
procedure there set up. 

The reports and writings of the members of the Advisory 
Committee furnish the best evidence of the philosophy under- 
lying these new rules.“ However, it may not be amiss to ex- 
amine that philosophy as applied to Ohio practice and in the 
light of the attitude of Ohio lawyers toward change as brought 
out in the various discussions within recent months. 

There are four important features of these Federal Rules 
which have been somewhat criticized and not fully understood 
by Ohio lawyers. 


3 See Reports of American Bar Association, 1938, Vol. 63, pp. 522-656. 

* Clark, The New Federal Rules—Underlying Philosophy Embodied in 
Some of the Basic Provisions of the New Procedure, 23 American Bar Assoc. 
Journal 976 (1937); Clark, The Handmaid of Justice, 23 Wash. U.L.Q. 
297 (1938); Sunderland, The New Federal Rules, 45 W.Va. L.Q. 5 (1938). 
See also Proceedings of the Cleveland Institute on Federal Rules (1938), and 
the Proceedings of the Institute at Washington and Symposium at New York 


City (1939). 
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1. Pleadings are not for the purpose of disclosing evidence. 
2. The issue-forming stage is to be distinguished from the trial stage. 
3. Effective court administration requires greater judicial discretion. 


4. Trial economy can be realized only through a judicial pre-survey 
of the issues. 


1. Pleadings Do Not Disclose Evidence 


The original codes provided that the plaintiff should state 
the facts of the case. This seemed harmless enough but a tre- 
mendous amount of law developed under the theory that the 
defendant is entitled to information about the claim and that the 
statements must be facts, not conclusions. 

One basic assumption of the Federal Rules is that the plead- 
ings are not to serve the purpose of furnishing evidence. There 
has been an ever increasing practice in some quarters to use the 
pleading device to get more and more information about the 
opponent’s case. The defendant files a motion for more specific 
statement in the hope that the plaintiff will commit himself to 
a specific proposition which he will be unable to sustain, or, as 
is said, “get the wrong sow by the ear.” The defendant is not 
really seeking information about plaintiff’s case as his pockets 
are usually bulging with reports, photographs, and written 
statements. 

If additional information is really sought, the law provides 
facilities for getting it by extra-pleading devices such as inter- 
rogatories to the parties or other discovery practices. The 
pleading device is not suited for this purpose because in the 
hands of the experienced pleader the request for more specific 
information is often answered by giving so much detail that in 
the end there is no certain information as to the exact nature 
of the claim. 

This sparring for an advantage at the pleading stage gets 
the parties only further away from the real issue. The plead- 
ing is supposed to give notice of the issue and its purpose has 


been well described by Judge Charles E. Clark as follows: 
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What we can expect, however, is such a statement of the case as will 
isolate it from all others, so that the parties and the court will know what 
is the matter in dispute, the case can be routed through the court processes 
to the proper method of trial and disposition, and the judgment will be 
res adjudicata, so that the matter cannot again be litigated.” 


This effort to secure facts, that is information rather than 
claims, has led to a large amount of litigation attempting to 
distinguish between the statement of a fact and a conclusion. 
The Federal Rules avoid this confusion by only requiring a 
“statement of the claim showing the pleader is entitled to 
relief.” It is conceded that the statement may be in the form 
of a conclusion. But why not? There is no logical distinction 
between the statement of a fact and a conclusion. This has been 
demonstrated by many legal scholars from Professor W. W. 
Cook to more recent authorities.” All statements involve more 
or less a process of abstraction and inference. The difference lies 
more in the degree of the conclusion. 

Courts have been put to considerable strain to find a rational 
basis of determining the method of describing a negligence case. 
The more honest courts have ceased to decide merely by logic 
and have admitted that precedent and analogy are the only 
guides.’ 

A few samples of pleadings that commonly arise will suffice. 
In a case in the Common Pleas Court of Franklin County,’ 
which is typical of many like it, the petition alleged that the 
“collision knocked the plaintiff violently against the left side of 
defendant’s car throwing said plaintiff against the arm rest with 
an unusual degree of force.” The words “with an unusual 
degree of force” were stricken as purely a conclusion. How- 
ever, the word “violently” did not seem to bother the defend- 


5 Clark, The Handmaid of Justice, supra, p. 316. 

® Cook, Statements of Facts in Pleading under the Codes, 21 Col. L. Rev. 
416 (1921); Facts and Statements of Facts, 4 Chicago L. Rev. 233 (1937); 
Clark, Code Pleading, 150 (1928). 

7 Clark v. C. M. & St. P. Ry. Co., 28 Minn. 69, 9 N.W. 75 (1881). 

8 Latham v. Co-op Cabs Inc., No. 143272, Franklin County Common 
Pleas Court (unreported). 
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ant. Further on the plaintiff alleged that she “suffered con- 
siderable pain since the accident.” The word “considerable” 
was stricken as a conclusion. Several specifications of negligence 
were stricken because they were conclusions, one of which was 
“That defendant’s agent failed to have the said taxi-cab under 
proper control.” 

In 1938 the Franklin County Common Pleas Court con- 
sidered about 1200 motions and demurrers. Many of these no 
doubt served a beneficent purpose of making the issues more 
distinct, but it is also true that a great many had little such 
effect. Probably they did little except delay answer day a few 
weeks or months or possibly serve to confuse the opponent. 

In the Columbus Municipal Court a similar record can be 
found. Here is a sample.” A motion was sustained to strike as 
a conclusion the following allegation about an automobile 
driven “into the path of said plaintiff’s automobile in such a 
manner as to make it impossible for said plaintiff so operating 
his automobile to avoid striking the automobile operated by the 
defendant.” 

It is conceded that in the interest of substantial justice the 
issues must be reasonably well defined before trial, but it is 
submitted that the present pleading practices do not accomplish 
that result and other agencies must be resorted to. In Ohio if 
the allegation is very brief a motion is made for more specific 
statement. If the statement is very complete a motion is made 
to strike portions of it as conclusions. 

A decided contrast is a recent case under the Federal Rules. 
The plaintiff sued for personal injuries received in the explosion 
of a dynamite cap and alleged that “said explosion and the 
injuries to the plaintiff resulting therefrom were caused solely 
by the carelessness and negligence of the defendant in manu- 
facturing and distributing a dynamite cap.” The trial court 
sustained a motion for more definite statement.’® The Court of 

® Jones v. Duvall, No. 242,289, Columbus Municipal Court (unre- 


ported). 
1° Sierocinski v. DuPont DeNemours & Co., 25 Fed. Supp. 706 (1938). 
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Appeals reversed the case on the ground that the plaintiff need 
not plead evidence and that he has pleaded the ultimate fact.” 

This ultimate goal of pleading is probably disturbing to 
many lawyers who have become accustomed to the meticulous 
care with which they quibble over trivialities. This change has 
not yet been recommended for Ohio. However, the procedure 
cannot operate with directness and common sense until some 
such change is adopted. 


2. Issue-forming Process Distinguished from Trial 


The second fundamental philosophy behind the new Fed- 
eral Rules is the separation of the pleading stage from the trial 
stage. This differs from the usual code idea where rules of 
joinder of issues were arbitrarily made because of some pre- 
conceived notion of trial convenience. However, those joinder 
rules have been found arbitrary and in many cases there was 
little relationship to trial convenience or an economical dispo- 
sition of issues. 

One hundred persons may have invested in a fraudulent 
stock scheme based upon the misrepresentations in a prospectus. 
The only real issues are the questions whether the representa- 
tions were false and known to be false. These questions are 
identical and one trial can settle all these cases. The orthodox 
joinder rule will prevent this single trial because each claimant 
presents a distinct legal issue. Actually there are only these 
common issues. The Federal Rules adopt the realistic view and 
permit a very: free joinder of claims at the pleading stage, and 
if trial convenience is not actually served the trial court can 
reshuffle the issues for purpose of trial. 

There is no thought that all issues should be tried at one 
time and that one big lawsuit can be used to settle all the liti- 
gation for the term. The new plan contemplates a united trial 
whenever the separate issues can be conveniently tried together 
and joinder will not depend upon arbitrary and unreal legal- 
istic distinctions. 


1 Jbid., 103 Fed. (2d) —— (April 24, 1939). 











STR 


in ; 
roy 


diff 


able 


usu. 


this 
joir 
issu 
Als 
not 
The 
in { 
real 


of ¢ 
thes 
mes 
ited 
join 


It is 
beca 


of t! 
chan 
lang 

















STREAMLINED PROCEDURE 339 


The argument is made that this new procedure will result 
in a battle royal. Such argument misses the point. A battle 
royal will seldom be allowed and when allowed it will be 
because that is the most convenient way of settling the 
difficulties. 

These free joinder rules have been the subject of consider- 
able discussion on the part of Ohio lawyers. The first reaction 
usually is that such rules would result in untold confusion. 
Usually situations are thought of to show the extremes to which 
this joinder procedure would permit unrelated claims to be 
joined. Such reasoning overlooks the hypothesis that if the 
issues cannot be conveniently tried together they need not be. 
Also such argument overlooks the natural interest of a plaintiff 
not to make the issues so complex that he will not get anything. 
The experience in other states where similar rules have been 
in force for many years shows that these fears will not be 
realized. 

In Ohio at the present time there can be as extreme joinder 
of claims as is feared will happen under the new practice. Yet 
these joinders do not occur as no plaintiff is foolish enough to 
mess up his case with such confision. All codes permit unlim- 
ited joinder of ex contractu claims. It is therefore possible to 


join: 
1. Action on promissory note 
2. Money due on purchase of car 
3. Damages for breach of promise to marry 
4. Return of money paid for land induced by fraud 
5. Damages upon conversion of property where plaintiff waives the 


tort and sues upon the implied contract 


It is not argued that the present joinder rules should be changed 
because of the possible abuse of the privilege. 

Many lawyers who are disturbed at the liberal provisions 
of the Federal Rules admit that the present rules should be 
changed to permit certain joinder now denied, but they favor 
language which is not so frightening. 











340 LAW JOURNAL — JUNE, 1939 


Instead of permitting joinder of defendants where common 
questions of law or fact will arise there has been assent to the 
proposal that defendants may be joined when they are alter- 
natively or concurrently liable. This provision would remove 
the present confusion in Ohio law on the question of joint tort- 
feasors. There seems to be no objection to joining in the single 
suit defendants who could be sued separately. 

In like manner many lawyers who do not like unlimited 
joinder of plaintiffs do not object to the joinder of a personal 
injury action of a minor with the father’s action for loss of 
services. This matter may be handled by expanding the pro- 
vision for consolidation so that actions may be consolidated upon 
the application of either party if common questions of law or 
fact exist in the controversies. This will permit the court to 
consider directly the matter of trial convenience based upon the 
issues in the particular case. The present law does not permit 
consolidation unless the causes could originally have been 
joined, which does not distinguish between the pleading stage 
and the trial stage. 

The Ohio judicial machine cannot serve adequately the 
present needs unless some change is made in joinder practices. 
Joinder rules purport to avoid multiplicity of suits. Trial con- 
venience, however, is served when the grouping is based on 
similarities on a factual basis and not on the basis of legal theory. 
Free joinder can be permitted upon a factual basis at the pre- 
liminary trial stage with the court giving final consideration at 
the trial stage when the real issues have developed. Thus 
multiple suits will be avoided in the interest of the public and 
the litigants. 


3. Greater Judicial Discretion 


The third general principle underlying the Federal Rules 
is closely related to the foregoing. It recognizes the need of 
extending judicial discretion in all matters of court admin- 
istration. 
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Many years ago Dean Pound pointed out that in the early 
history of the law a rigid procedure was necessary to give ade- 
quate protection to litigants as there was no substantive law to 
guide the courts.’* Then through the evolution of the law there 
developed a body of principles which has been called the sub- 
stantive law which furnished this protection. When the law 
has reached a stage of maturity the procedural requirements 
may become less and less rigid. There need be only certain 
basic procedural requirements, together with enough rigidity 
to get the business taken care of in an orderly manner. 

For the past century there has been a persistent demand to 
free the administration of law from the over-emphasis upon 
procedure. The first significant change came in England with 
the Hilary Rules of 1834 where the technicalities of procedure 
were sought to be avoided by the multiplicity of specific rules. 
However, a reverse effect followed when some years later it 
was reported that fifty per cent of the cases were disposed of 
on procedural grounds. This same philosophy was behind the 
code changes in this country beginning in 1848, and the rigidity 
of the forms of action was supplanted by definite rules. 

The English were obliged to adopt a different philosophy 
and in the Judicature Acts of the Seventies a system was set up 
giving the maximum of discretion to the trial court. This has 
been the tendency in recent state revisions and has its fullest 
realization in the Federal Rules. 

The opposition to judicial discretion is based upon a lack of 
confidence in the courts. The original codes were being adopted 
about the time that the popular election of judges came into 
vogue. But if the quality of judges is the objection it can surely 
not improve their character to tie them down to narrow ques- 
tions and make them mere umpires calling balls and strikes. 

The judges already have tremendous authority in the con- 
trol of litigation and it can do no harm to admit openly their 
responsibility. The courts cannot be expected to regain the con- 

12 Pound, Some Principles of Procedural Reform, 4 Ill. L. Rev. 388 
(1910). 
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fidence of the public until the administration of justice is 
constantly kept in mind as the primary object of the courts and 
that the courts cease being arenas merely for the contests of 
opposing champions. 


4. Judicial Survey of Issues 


The fourth important element of the new procedure is the 
extension of the practice of a preliminary survey of the issues 
by the court. Any realistic appraisal of the judicial system will 
conclusively demonstrate that the present pleading practices do 
not notify the parties and the court of the precise questions that 
will be tried in the case. Because the real issues have not been 
made definite the parties often are required to present evidence 
of many preliminary matters which are not really controverted. 
An issue has been raised on paper many times because the op- 
ponent has a faint hope that the matters will be difficult to 
prove and the case may be won on a fluke. This shadow-boxing 
with collateral issues only prolongs the trial and increases the 
expense. 

Various devices have been suggested and adopted to smoke 
out the real issue and to eliminate the sham issue. Some courts 
developed the practice of calling the attorneys for a conference 
upon the commencement of the trial, other courts have required 
confidential briefs from the parties in advance of trial so that 
the court might be informed of the real controversy. 

A more specific remedy adopted in England many years 
ago and introduced in many jurisdictions in this country is the 
summary judgment procedure. By this procedure a party chal- 
lenges his opponent to show cause why there should be a trial 
and if no real issue is apparent the court immediately disposes 
of the case. This is an effective device to prevent uncalled-for 
delays in the final disposition of the case where there is no 
merit in the claim or defense. Even in those cases where the 
judgment is not immediately entered the procedure is effective 
in narrowing the trial to the real issue. 
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Recently another device has been developed called pre-trial 
procedure which incorporates some of the features of former 
practices. This is a conference upon the case where the parties 
and the court go over all the issues to determine the exact mat- 
ters in dispute and thus narrow the cause to its real limits, and 
all unnecessary by-play and stage trappings are eliminated. The 
case can thus be disposed of with greater dispatch and with a 
great deal more assurance of settling the merits of the 
controversy. 


WILL Onto Procepur_E BE STREAMLINED? 


These Federal Rules have been discussed in Ohio for a 
number of months, but the bar generally is indifferent to them, 
largely because the purposes are not fully understood. If the 
bar desires to help the courts regain the prestige which has been 
lost somewhat in recent years, then it must aid in improving the 
judicial machinery so that the case may move expeditiously 
through the courts to a final determination of the original 
controversy. 

This modern machine is not a fantastic vision of impractical 
dreamers; it is now becoming’ a reality in the Federal Courts. 
The new procedure depends somewhat upon a change of rules 
but to a greater extent it depends upon the attitudes of those 
administering it. One cannot change human institutions without 
a corresponding change in human nature. An enlightened self 
interest on the part of the bar is envisioning a new procedure, 
and as this understanding spreads, new attitudes will be formed 
which will make the new procedure effective. The legal system 
so envisaged and built upon the philosophies herein set forth 
will be able to take its place among the many other new insti- 
tutions in the “world of tomorrow.” 








A New Curriculum for the College 
of Law of Ohio State University 


PRELIMINARY STATEMENT 


A law school program should not be static. New develop- 
ments in the organization and presentation of materials for the 
study of law, changes in the practice of law, and changes in our 
social system require the re-shaping of a program of legal 
instruction. A significant adaptation to these changes is being 
continuously made by individual instructors through the use 
of new materials and new techniques of study and by their 
efforts to adjust their courses to new conditions. Although this 
effort by individual instructors is excellent, it is not enough. 
The efficient and effective training of law students requires an 
intelligent coordinating of the work of those who participate in 
the training. This means that periodically the law school pro- 
gram as a whole should be examined and such changes made as 
seem calculated to contribute to a more effective realization of 
the objectives which the law school is seeking to accomplish. 

In recent years a number of law schools have subjected their 
curricula to critical examination and revision. At some schools 
this revision has taken the form of a four year curriculum;’* at 
others the three year curriculum has been retained with a re- 
arrangement of material.’ Probably all of these schools have 
the same broad objective, that is, to develop lawyers who will 
have not ofly professional competency but also an intelligent 
appreciation of the relation of law to other social institutions. 
Unfortunately more specific objectives have not been enu- 
merated. 


1See Harsch, The Four-Year Law Course in American Universities, 
17 N. Car. L. Rev. 242 (1939); Katz, A Four-Year Program for Legal Edu- 
cation, 4 U. of Chi. L. Rev. 527 (1937); Bordwell, Experimentation and 
Continuity in Legal Education, 23 la. L. Rev. 297 (1938). 

?See Simpson, The New Harvard Curriculum, 51 Harv. L. Rev. 965 


(1938). 
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Those schools which have adopted the four year curriculum 
have assumed that their objectives cannot be satisfactorily 
attained with a three year program. For the Ohio State Uni- 
versity College of Law, however, such an assumption would 
be premature because there has been no experience which indi- 
cates in any persuasive manner that the objectives which it has 
set for itself cannot be realized by means of a three year pro- 
gram. Failure to achieve more fully our objectives in the past 
may have been due to such causes as: the absence of a pre-law 
program; overemphasis on the classroom-casebook method of 
instruction; lack of individualized instruction for third year 
students; too rigid adherence to subject matter categories which 
are shaped for pedagogical purposes. These and other possible 
deficiencies, which are indicated in the report which follows, are 
capable of correction without the addition of a fourth year to 
the law school program. It is expected that the objectives of 
legal education as outlined in the report will be realized 
through the general program which is proposed. As to many 
details the program is sufficiently flexible to encourage changes 
as experience directs and resources permit. 

This Curriculum Committee Report is the product of more 
than a year of study, consultation and deliberation. In March 
1938 the Curriculum Committee was appointed by Dean 
Arant.* In November 1938, that Committee submitted to the 
law faculty a report which contained a proposal for a new cur- 
riculum. During the following months every phase of the pro- 
posed new curriculum was discussed in a series of weekly faculty 
meetings. Certain recommendations which were made by the 
faculty were incorporated in the final reporf which the Cur- 
riculum Committee submitted on April 21, 1939. This report 
received the unanimous approval of the faculty of the College 
of Law. It has since been approved by the Council on Instruc- 
tion of the University, and the program which is outlined will 


3’ The members of this committee were S. A. Harris, F. R. Strong, and 
A. T. Martin, Chairman. 











346 


LAW JOURNAL — JUNE, 1939 


go into effect in the fall of 1939. A special curriculum has been 
prepared for the interim year 1939-40. Students who have 
completed two years of law study will continue under the 
present curriculum for another year, inasmuch as they have not 
had courses which are prerequisite to third year study under 
the new program. The third year portion of the new curriculum 
will not go into effect until 1940-41. 


Tue Report oF THE CURRICULUM COMMITTEE 


Objectives of Legal Education 


I. To Develop Attitudes 
(a) Professional 


Awareness of law as a profession and not a business 
and a responsiveness to the obligations and oppor- 
tunities of the profession 


(b) Social 


(c) 


(d) 


Awareness of social implications in legal problems 
and legal relations 

Scientific 

Readiness to withhold judgment until the facts are 
presented and a readiness to revise judgments upon 
additional data and experience 

Scholastic 

Awareness of law as a learned vocation and appre- 
ciation of the basic traditions of the law 


II. To Impart Information 


(a) History of legal ideas and institutions 
(b) Present legal concepts in various legal subjects 
(c) Present trends of legal thought 


(d) 


(e) 


Knowledge of existing procedures with present 
trends 

Data concerning facts and experiences of life as 
they may be applied to legal problems 
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III. To Develop Technical Skills 
(a) Accurate and effective written and oral expression 
(b) Use of law books 
(c) Brief-making 
(d) Office practice—business documents 
(e) Court practice 


IV. To Stimulate Powers of Analysis and Synthesis 


(a) Case Law 
1. Reading and interpreting cases 
2. Rationalizing separate cases 
3. Constructing systematic statements of legal 
principles 
(b) Fact Situation 
1. Interpreting legal, social, economic, political 
and practical elements of the problem 
2. Applying legal, social, economic, political and 
practical principles to solution of the problem 


Summary of Deficiencies in the Existing Curriculum 
and Proposed Corrective Devices 


a 


. (a) Inadequate pre-law training 
(b) A pre-law program 
. (a) Lack of reasonable command of English by many stu- 
dents 
(b) A required course in the Law School curriculum for 
those who need additional training in English 
3. (a) Failure to give beginning students some basis from 
which to view law as a system 
(b) Courses in Legal Institutions and Legal Method in the 
first quarter of the first year 
4. (a) Lack of logical sequence of courses in some areas 


i) 


(b) Arrangement of courses so as to have background and 
foundation courses precede courses which deal with spe- 
cialized phases of any given area 
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5. (a) Inadequate training of students in analysis and synthe- 


(b) 
6. (a) 


(b) 


7. (a) 


(b) 
8. (a) 


(b) 


sis on a broader basis than that of some traditional sub- 
division of law. It is recognized that under the existing 
curriculum attention is directed, in various courses, to 
the social, political and economic implications of stat- 
utes and judicial decisions. However, it is believed that 
in three particulars the present curriculum fails ade- 
quately to meet that objective of legal education which 
is set out in IV (b) above: (1) Emphasis is ordinarily 
placed on the legal factors with the result that the stu- 
dent derives but a narrow and secondary appreciation of 
non-legal factors; (2) There are few disciplines in 
the present curriculum which compel a student himself 
to bring social, economic and political principles into 
active play in his study; (3) Granted that there is some 
training afforded now, it is not given to a/l graduating 
students with sufficient emphasis or to a sufficient extent. 
Prescribed Seminars for all third year students 


Insufficient training in some basic technical skills of the 
profession such as: the use of law books, brief making, 
preparation of professional documents, court practice 
In addition to Legal Aid, prescribe Legal Bibliography 
and Ohio Court Practice. In some of the prescribed 
seminars there will be some training in drafting and in 
the procedure of handling matters before tribunals 


Failure to develop student initiative in the handling of 
problems 

Reading courses; prescribed seminars 

Inefficient use of faculty and student time by use of 
classroom-casebook method in certain subjects where 
that method makes a minimum contribution 

Reading courses 
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Principal Innovations in the Proposed Law 
School Curriculum 
1. Pre-law program 
2. First year courses in Legal Method and Legal Institutions 
. An English course in the Law School curriculum for those 
who need additional training in English 
. Prescribed Seminars in the third year 
Reading courses 
. Reduction in the number of hours allocated to some courses 
. Rearrangement of courses and increase in the number which 
are prescribed 


Ww 


aI An 


1. The Pre-law Program 


Although there is no conclusive evidence that any particular 
field of study provides the dest training for law, the only alter- 
native is not, as some imply, to let the student roam the college 
curriculum at will or to specialize in any particular field he may 
choose to the exclusion of all else. The best preparation for law 
would seem to involve, over and above training in accurate and 
effective expression, a good grounding in fields which in content 
overlap the law, such as Economics, Accounting, History and 
Political Science, and in fields which, while not related to law 
in content, offer to the prospective law student valuable train- 
ing in precision, scientific method, and logical reasoning, such as 
is offered by Mathematics, Logic and Philosophy, and the Phys- 
ical Sciences. To illustrate: It may be unsound to insist on a 
major in Economics or Accounting as a basis for law, but in a 
day when law deals so much with business affairs and business 
practice it is good common sense to require that pre-law training 
include at least elementary courses in Economics and Account- 
ing. And while it may be unwise to require a pre-law major in 
terms of Chemistry, Mathematics and Logic, the training in 
exactness, in analysis, in careful work that is characteristic of the 
study of these subjects offers something valuable for good law- 
yers. Certainly a well thought-out pre-law course, based on the 
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combined judgment of relatively mature minds is to be pre- 
ferred to the haphazard method now in vogue. 


SUMMARY OF THE Proposep Pre-Law ProGRaM 


Required — 13§ quarter hours of college credit with a point 
average of 2; excluding: non theory courses 
in Military Science, Physical Education, 
Music;* and courses in law which duplicate 
material contained in the professional cur- 
riculum (such as law courses in schools of 
business and departments of _ political 
science ) 

Recommended — Not less than 20 hours of English and Speech 
including at least 10 hours of English Com- 
position — To acquire facility in written 
and oral expression 

— Not less than 40 hours from the fields of 
Economics, Political Science, and English 
and American History with at least ten hours 
of this from Economics and at least 10 hours 
from one of the other two areas — To fa- 
miliarize the student with social institutions 

— Not less than 10 hours of an exact science. 
— For training in precision 

— Some Accounting — For information in an 
area which is pertinent to many phases of 
law 

— Some Mathematics, Logic or Philosophy. — 
For discipline in abstract reasoning 

— Cultural and theory courses in preference to 
courses having a more direct professional 
implication (The recommendation of Ac- 
counting is an exception to this general rec- 
ommendation ) 





* The rules of the Association of American Law Schools forbid the giving 
of credit for non-theory courses in Military Science, Physical Education, and 


Music. 
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Notice of these requirements and recommendations is to 
be sent to the appropriate officer in each Ohio college to be used 
as a guide for students who contemplate studying law. 


2. First Year Courses in Legal Method and Legal Institutions. 

Both the law student and the practicing lawyer should 
regard the various subdivisions of the legal system as something 
other than units which are complete in themselves. These cate- 
gories which are shaped for pedagogical or other purposes 
should be viewed as part of a broad system of law which itself 
is part of the general social scheme. To counteract the false 
perspective which is apt to result from the inevitable pigeon- 
holing of law into courses, it is proposed that beginning law 
students be offered two courses which have as their primary 
objective the giving of perspective on The Law. This training 
in the student’s first year of law, coupled with the experience 
which he will get from his seminar work in his third year, 
should make a significant contribution to the developing of the 
student into something more than a mere case lawyer who is 
helpless if not armed with a case in point. 

The two courses proposed are Legal Method and Legal 
Institutions. The general perspective furnished by these courses 
is being presented to some extent at present in the usual law 
courses, but it is thought that greater emphasis can be secured 
when the material is presented in a separate course. 

In Legal Method the student will be introduced to the 
problems of the judicial process through a study of cases in Per- 
sonal Property. He will consider the various philosophies that 
judges have adopted and how those philosophies play a part in 
judicial decisions. The doctrine of stare decisis will be studied 
and its application to particular cases observed. 

The course in Legal Institutions involves an historical study 
of some of the important legal and political institutions. This 
course, while similar to some courses in Legal History, is 
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thought of as broader than the usual course of that title. This 
course deals with the general background of the law with which 
every lawyer should be familiar. It involves the study of the 
growth of the common law, the jury system, the growth of 
equity, and the more recent rise of the administrative tribunals. 
The background of the Bill of Rights and the doctrine of the 
separation of powers will be traced historically to prepare the 
student for the later more detailed study of the legal problems 
involved. 


3. An English Course for Those Who Need Additional Train- 
ing in English. 

The English language is a lawyer’s basic tool. The useful- 
ness of all of the rest of his training is limited by his ability to 
express his ideas orally and in writing. The Law School should 
take some responsibility for the adequate development of a skill 
which is so fundamental to professional competency. 

In the curriculum which is recommended it is proposed that 
each student who displays a need for additional training in 
English will be required to take a course in that subject without 
credit. This course will be given by a member of the depart- 
ment of English and this instructor will decide when a student 
has acquired a sufficient proficiency in the use of English to be 
excused from further work in the course. Assignment of stu- 
dents to the English course will be made by the law teachers. 
A student who had supposedly made up his deficiency may be 
reassigned to the course if he fails to maintain a satisfactory 
standard of proficiency. 


4. Prescribed Seminars in the Third Year. 

Six seminars are proposed for the third year, every third- 
year student to be required to complete one such seminar. Six 
seminars are proposed in order that, by an approximately equal 
division of the senior class into six parts, each group will be 
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small enough for efficient application of the seminar technique 
of study, with its inestimable advantages in more individualized 
instruction, development of student skills, and training in inde- 
pendent thought and research. It is proposed that the mechanics 
of division be as follows: (1) Divide the third-year class into 
two grade groups, upper and lower, on the basis of the average 
of each student for his first two years of work. (2) Require each 
student, on enrolling for third-year work, to designate a first, 
second, and third choice as to seminars. (3) Allocate all third- 
year students to the various seminars on the basis of their ex- 
pressed preferences, subject to the limitation that each seminar 
contain approximately one-half from the upper grade group 
and one-half from the lower. 

Creation of small groups for individualized instruction is 
one of the two major purposes of the proposed seminars. The 
other major purpose is that of affording to every graduating 
student intensive training in the interpretaton and synthesis of 
legal, political, economic, social and practical principles in terms 
of realistic fact situations presented by different areas of legal 
control. The areas in which these required seminars are pro- 
posed are: Labor Relations; Marketing; Industrial Control; 
Fiduciary Administration; Law Administration; Constitutional 
Problems. Both the areas to be chosen and the materials to be 
used are subject to experimentation and change; the basic pur- 
pose, however, is to emphasize during the third year the study 
of important areas of law not only on the strict legal plane but 
on the economic, social, and other planes as well, in order that 
graduating students will be better prepared as skillful prac- 
titioners, business counselors, and public servants. 

While no definite tie-up of seminar and court practice work 
is made in the proposed curriculum, it is hoped that, as experi- 
ence in the conduct of the Seminars develops, there may be an 
effective keying of the seminar work with trial and appellate 
practice, thus affording each student the experience of carrying 
a problem precipitated in his seminar research through the actu- 
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alities of a trial suit and an appeal. By this process substance 
and procedure would be integrated so as to give the senior stu- 
dent a vitalized, meaningful introduction to the practice of law 
as it exists today, and to instill in him a greater breadth of 
approach and a more dynamic legal philosophy. 


5. Reading Courses 

In certain areas where the classroom-casebook method of 
instruction appears to make a minimum contribution toward the 
objectives of legal education, it is proposed to substitute a 
reading-consultation method. Thus students enrolling in a 
Reading Course will be expected, through suggested readings 
in cases, texts and articles, to work out the subject-matter of the 
course without classroom supervision, but provision is made for 
conferences with the instructor in charge once a week at a time 
set aside for this purpose. Each course will be open to second 
and third-year students. 

Reading Courses proposed are: Rights in Land; Quasi Con- 
tracts; Wills; Suretyship; Domestic Relations; and Municipal 
Corporations. 


6. Reduction of Hours Allocated to Some Courses 

Starting with a fairly definite limit as to faculty and student 
time which is available, it is obvious that new courses which are 
added have to be compensated for by shrinkage elsewhere. In 
some areas a change in method which results in shrinkage may 
be a virtue in itself. The suggested Reading Courses, for ex- 
ample, provide for a more efficient use of faculty and student 
time, and may make a worthwhile contribution to the develop- 
ment of student initiative. In some other areas shrinkage in 
hours allocated can be absorbed by the elimination of material 
which is duplicated in different courses. Where there is shrink- 
age beyond these points any loss has to be weighed against the 
potential gain from the proposed courses. 
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Aside from the Reading Courses a few subjects require spe- 
cific mention. The regular course in Labor Law is dropped and 
a seminar in Labor Relations substituted. Because of the re- 
stricted enrollment in the seminar it is thought that the normal 
Labor Law course might be offered frequently in the summer 
session. Legislation is dropped but might be offered in the 
summer session, perhaps alternating with Labor Law. Trade 
Regulation and Administrative Law will be offered in alternate 
years, 

In the proposed curriculum fewer first year courses are 
offered in sections. There can be no doubt but that this is a 
loss, but it is believed that it is more important to have small 
groups with individualized treatment in the third year than in 
the first. 


7. Rearrangement of Courses and Increase in the Number 
Which Are Prescribed 

Some standardization of the second year work is necessary 
in order to prepare students for the prescribed seminars of the 
third year. Constitutional Law, Trusts, Corporations, Evi- 
dence, and Legal Bibliography are essential as foundation 
courses for the proposed seminars and so these courses are re- 
quired in the second year. With the exception of Legal Bibli- 
ography, these courses are at present elected by most students. 
The requirement of Legal Bibliography is justified by the con- 
tribution which it makes to the mechanical equipment of the 
prospective lawyer as well as its relation to effective seminar 
work. 

In the past Constitutional Law, Trusts and Corporations 
have been offered as third year subjects. The shifting of these 
courses to the second year not only secures the foundation 
material essential to prescribed seminars but also, brings about 
a closer adherence to the general principle that foundation 
courses should precede courses which deal with a specialized 
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phase of a subject. This is particularly noticeable in the public 
law field. The basic course, Constiutional Law, is placed 
ahead of the various courses which deal with special public law 
problems. The advantages resulting from the shift of Trusts 
and Corporations are not quite so specific but the placing of 
these courses in the second year facilitates the general arrange- 
ment of student instruction on an ever widening basis through- 
out the three years. These courses represent areas which are 
fundamental in the training of a lawyer. With his first study 
of the subjects completed in the second year, a student will start 
his third year with a better foundation with which to analyze 
and integrate on a broader, and consequently more realistic 
basis. His training in various phases of practice can duplicate 
more accurately true professional experience; and his selection 
of electives can have an intelligent relation to his needs and 
desires. 

In the third year Ohio Court Practice and a Seminar, are 
added to the present required courses of Legal Aid and Legal 
Ethics. Each of these courses makes a significant contribution 
to the student’s training in analysis and synthesis on a wider, 
more realistic, basis. Through them substantive law is exam- 
ined without the distortion produced by narrow pedagogical 
categories; substantive law is integrated with judicial adminis- 
tration and other phases of practice; and the field of law is 
integrated with the general social scheme. 

Each student will have to elect a minimum of thirty-eight 
quarter hours of course material. Only a comparatively small 
portion of this can be taken during the second year. In order 
to permit freedom of election, most elective courses are to be 
available to both second and third year students. Such elective 
courses are to be so scheduled as not to conflict with each other 
or with required courses of either the second or third year. This 
will necessitate a more extensive use of afternoon hours for 
classes. 
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SUMMARY OF THE CURRICULUM 


FIRST YEAR 
Requirep Courses 
Fall Winter Spring 
Contracts 3 Contracts 3 Contracts 3 
*Torts 3 *Torts 3 *Torts 3 
*Remedies 3 “Remedies 2 *Remedies (Equity) 3 
Legal Institutions 3 Real Property 4 Real Property 3 
*Legal Method and *Agency-Partnership 3 *Agency-Partnership 3 
Personal Property 3 -- _ 
_ 15 15 
15 

**English 3 **English 3 **English 3 

SECOND YEAR 

Requirep Courses 
***Legal Bibliography I Constitutional Law 2 ***Legal Bibliography I 
Constitutional Law 3 Private Corp, 2 Constitutional Law 3 
Private Corp. 4 Trusts 3 Trusts 3 
— Evidence 2 Evidence 4 
§ site ‘iil 
9 11 

THIRD YEAR 

Requirep Courses 
Ohio Court Pract. 2 Ohio Court Pract. 2 fLegal Aid I 
jLegal Aid I fLegal Aid I Legal Ethics 2 
Seminar 3 Seminar 3 il 

6 6 
SECOND AND THIRD YEAR 
ELECTIVES 

Insurance 3 N.LL. 4 §$Ohio Court Pract. 2 
Equity 3 Spec. Perf. 3 Sales 3 
Mortgages 3 Debtors Estates 2 Procedure Probs. 3 
Debtors Estates 4 Taxation 3 Public Utilities 3 
Future Interests 3 Jurisprudence 3 Administrative Law 3 
—_ Conflicts 2 Conflicts 4 
16 _ Criminal Law 4 
17 ae 
25 
Reading Courses 8 ftReading Courses 8 tReading Courses 8 


* Course is offered in two sections. 
** For all students who need additional training in English. 
*** Legal Bibliography is offered in four sections, two in the fall and two in the spring. 
} Only one quarter of Legal Aid is required of each student. 


t These include Rights in Land, Quasi Contracts, Wills, Suretyship, Domestic Relations, 
and Municipal Corporations. Each one will be offered in two quarters. 


§ For third year students only. 








SUMMARY OF THE CURRICULUM FOR 1939-40 


Fall 
Contracts 
Torts 
Remedies 
Legal Method and 
Personal Property 


Agency-Partnership 
Corporations 

Constitutional Law 
Legal Bibliography 


Debtors Estates 
Future Interests 
Equity 
Mortgages 
Insurance 


Reading Courses: 


Wills 
Suretyship 


Legal Aid 

Ohio Court Pract. 
Constitutional Law 
Con. Law Seminar 
Trusts 
Corporations 


Not offered in 1939-40 


Criminal Law 

‘Trade Regulation 
Labor Law 
Legislation 
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(TRANSITION YEAR) 


FIRST YEAR 
Winter 
Contracts 
Torts 
Remedies 
Real Property 
Agency-Partnership 


SECOND YEAR 


Agency-Partnership 
Corporations 
Constitutional Law 
Trusts 

Evidence 


SECOND AND THIRD YEAR 


ELEcTIVES 
Debtors Estates 
Specific Perform. 
N.ILL. 
Taxation 


Wills 

Suretyship 

Rights in Land 
Domestic Relations 


THIRD YEAR 


Legal Aid 

Ohio Court Pract. 
Constitutional Law 
Con. Law Seminar 
Trusts 
Corporations 
Conflicts 
Jurisprudence 
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Spring 
Contracts 
Torts 
Remedies (Equity) 
Real Property 
Agency-Partnership 


Legal Bibliography 
Constitutional Law 
Trusts 

Evidence 


Sales 

Public Utilities 
Quasi Contracts 
Procedure Probs. 


Rights in Land 
Domestic Relations 


Legal Aid 

Ohio Court Pract. 
Constitutional Law 
Con. Law Seminar 
Municipal! Corp. 
Legal Ethics 
Conflicts 
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REPORT OF THE LEGAL 
AID CLINIC 


The report of the clinic for the third year shows a substan- 
tial increase in number of cases handled. During the school year 
1936-37, 342 new cases were handled while in the year 1937- 
38, there were 494 new cases. The percentage of domestic rela- 
tions cases increased from 57% to 59%. 

The percentage of domestic relation cases is high for a legal 
aid society. However, this large number is due to the local situ- 
ation and the place the clinic occupies in the community. The 
great bulk of the legal aid work of the community is handled by 
the Public Defender. The number of cases handled by that 
office is about 5000 a year. 

The Public Defender handles no domestic relations cases but 
refers all such cases to the clinic. In addition to these, the social 
agencies and the Domestic Relations Court send large numbers 
of cases to the clinic. For these reasons the clinic has had and 
will probably continue to have a large percentage of domestic 
relations cases. ’ 

The clinic continues to work with the Family and Children’s 
Bureau and with the committee of the Barristers’ Club. Cases 
are sent to the social agency for investigation and consultation 
before any action is taken in court, and the lawyers of the Bar- 
risters’? Club are called upon when action in court is necessary. 
The demand for lawyers’ services has reached an amount that 
becomes burdensome at times, and an application has been made 
to the Community Fund to provide a sufficient sum to pay for 
this service. The lawyer handling that work will still be a rep- 
resentative of the Barristers’ Club and be selected by that group. 

One case handled this past year by the Barristers’ Club 
Committee was of considerable interest. The Juvenile Court 
referred to the clinic a young man who was a defendant in a 
bastardy proceeding. The clinic arranged to have a blood test 
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made which disclosed that the defendant could not have been 
the father of the child. A defense was made for this young man 
by Robert Gibbs and Arvin Alexander of the Barristers’ Club, 
and a thorough presentation of the blood-test evidence was 
made. The jury found the defendant guilty in spite of the 
evidence but a new trial was granted by the trial court. This 
ruling was affirmed by the Court of Appeals and an important 
decision was made upon the character of this kind of evidence. 
The case was taken to the Supreme Court and there very ably 
argued by these legal aid attorneys. Their contention of the 
non-appealability of the order was established and the case was 
remanded to the common pleas court. The clinic, therefore, in 
addition to giving experience to the students, occasionally pro- 
vides valuable experience for the younger lawyers doing their 
legal aid work. 

In addition to the general report of the year’s cases a brief 
special study was made of the divorce cases handled by the 
clinic. The most striking fact disclosed by this study is the great 
shrinkage in the cases from those applying for divorce to those 
actually securing the divorce. Some of this shrinkage is due to 
the refusal of the clinic to give its aid, but largely this shrinkage 
is due to the parties’ change of purpose and sometimes due to 
a definite reconciliation. 

The advantage of some delay in a divorce proceedings was 
behind the recommendations of the Bar Association in its pro- 
posed divorce legislation. These periods delaying the hearing 
or postponing the effective date of the decree received consid- 
erable opposition from members of the General Assembly. 


Disposition of Divorce Cases Handled by the Clinic, 1937- 
1938: 


Total number of divorce cases...............2-c0ccceeee 266 
Rejected on first interview................... 69 
Ee ee ee 12 
ES eee eee ere Te ee 10 


Referred to Family Bureau for further consultation. 175 
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The cases referred to the Family Bureau were disposed of as 
follows: 


Dismissed by party or settled by Bureau.................. 54 
Transferred to private attorney. . . saan 4 ane mite auKe ate ae 19 
Legal aid denied—report unfavorable waeecageehed Tae 
Legal aid recommended—report favorable............... 60 


The cases receiving favorable report recommending legal pro- 
ceedings were disposed of as follows: 


ES eee ee ere 23 
Divorce granted on petition filed by clinic................ 28 
Divorce granted in cases where clinic represented defendant... 9 


Other Information Concerning Divorce Cases Handled by 
Clinic: 


Number Percentage 


White persons applying.................... 204 77 
Colored persons applying..................: 62 33 
Ee ee eee eee 212 80 
ee cea nvdak vncne he Chakewew 48 20 
ee ee re eer rr gis yi 93 
ee ee re 18 7 
Median age of men, when applying... . . feed, ae 
Median age of women, when applying......... 29 
Median age of men, when married ........... 24 
Median age of women, when married ......... 19 
Number of men married under 21............ 55 
Number of women married under 21 .......... 151 
Number of men married 17 or under......... 6 
Number of women married 17 or under....... 74 


Total number of minor children involved in cases 
ee er 478 
Number of children 10 years or under......... 297 


Median period of separation—six months, excluding the twenty 
per cent who had not yet separated at the time the case came 
to the clinic. 
The clinical experience with these divorce cases is of some 
value to the student in permitting him to follow through a 
simple divorce case from filing the petition to the entry of the 
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decree. However, it does more than that, as it helps show the 
student the real dignity that this work can have when it is 
settling some difficult social problem. The student, in working 
with the Family and Children’s Bureau, gets to see the social 
aspects of the case, especially when children are involved, and 
he develops an attitude of considering these cases as social prob- 
lems rather than as merely legal cases. 

The clinic also furnishes opportunity of showing the social 
agencies of the community that the law is ready to deal with 
the social aspects of its problems. Thereby a better under- 
standing is developed between the social worker and the lawyer. 


New Cases ReEPorT 1937-1938 
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NOTES AND COMMENTS 





ADMINISTRATIVE LAW 


Deportation — JupiciaL Review or Action oF IMMIGRA- 
TION OFFICIALS — APPLICABILITY OF EIGHTH AMENDMENT 


Weinberg, a Jew born in that part of Austria-Hungary which until 
recently was Czechoslovakia, first entered the United States illegally 
without inspection in August, 1927, landing as a member of a ship’s 
crew. Remaining in the United States until October, 1931, he then 
made a temporary visit to Poland upon a passport issued to him in the 
name of Fliegelman, which he obtained by using the original copy of 
Fliegelman’s naturalization certificate. Upon his return to the United 
States in May, 1932, Weinberg was permitted to re-enter without an 
unexpired consular immigration visa under a claim of citizenship based 
upon the above mentioned passport. In June, 1938, Weinberg was 
arrested upon a telegraphic warrant charging him with entering in viola- 
tion of section 213 of title 8 of the United States Code’ in that at the 
time of his entry he did not have possession of an unexpired immigration 
visa. Proceedings under section 214 of the same title? resulted in an 
order that Weinberg be deported. Weinberg then filed in the Federal 
District Court a petition for a writ of habeas corpus. The court granted 
the relief prayed for and ordered that relator be discharged from cus- 
tody. U.S. ex rel. Weinberg v. Schlotfeldt, 26 Fed. Supp. 283 (1938). 

Since the warrant for Weinberg’s arrest charged him only with 
entering the United States without an immigration visa in violation of 
section 213, the sole issue is whether the deportation order issued under 
section 214 can be set aside by the district court. It is impossible to deter- 
mine in what way the court reached its decision; the opinion makes no 
direct reference to any case or to any statutory or constitutional provision. 
However, it is submitted that the court has taken a very broad view of 


“No immigrant shall be admitted to the United States unless he has an unexpired 
immigration visa. ...” 8 U.S.C.A. 213(a). 

* “Any alien who at any time after entering the United States is found to have been 
at the time of entry not entitled under this subchapter to enter the United States, or to 
have remained therein for a longer time than permitted under this subchapter or regula- 
tions made thereunder, shall be taken into custody and deported in the same manner as 
provided in sections 155 and 156 of this title.” 8 U.S.C.A. 214. 


365 
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its function and power in habeas corpus proceedings and has significantly 
extended judicial review of the action of immigration officials. 

Although it is expressly provided by statute that the decision of the 
Secretary of Labor shall be final in deportation proceedings under sec- 
tions 155 and 156,° which govern the proceedings under section 214,* 
courts have exercised judicial review in both exclusion and expulsion 
cases on a theory of interference with the alien’s person.° The scope of 
that review, however, is more limited than in the case of the decision of 
other administrative agencies, especially where alienage is admitted. 
Proceedings on a petition for a writ of habeas corpus do not constitute 
a trial de novo either on the record or with the introduction of new 
evidence,° and courts have interfered only where there has been either 
(1) a denial of a fair hearing,’ (2) a finding not supported by evidence,* 
(3) an application of an erroneous rule of law,° (4) a claim of citizen- 
ship made in expulsion proceedings,’® or (5) detention for deportation 
for a reason not within the immigration statutes.”* 

Weinberg’s admitted alienage and the clear predication of the order 
of deportation upon section 213 rendered the last two of these grounds 
inapplicable in the present case. The same is true of the first two. Re- 
quirements of a fair hearing in deportation proceedings are less, and less 
evidence is required to support the administrative findings, than in other 
types of proceedings. Thus a denial of fair hearing is not established by 
proof that the decision of the Secretary of Labor is wrong”’ or against 
the weight of the testimony.** In the principal case the findings were 
clearly supported by the evidence and the issue of a fair hearing was 
not raised. 

Nor does it appear that the officials erred in applying the law. Wein- 
berg was not exempt from the requirements of section 213. A non- 
quota immigrant may re-enter the United States after a temporary 
absence without a visa.** But an alien landing as a sailor and remaining 
in the United States is not, upon his return from a temporary visit 
abroad, a nofquota immigrant within the meaning of subdivision (b) 

* 8 ULS.C.A. 155, 156. 

* See note 2, supra. 

® Van Vleck, THe ADMINISTRATIVE ConTROL oF ALIENS, (1932) 149. 

° Ibid. at 152. 

* Exedahtelos v. Fluckey, 54 Fed. (2d) 858 (1931). 

* Ibid. 

* Ibid. 

Ng Fong Ho v. White, 259 U.S. 276, 42 S.Ct. 492 (1921). 

™ Gegiow v. UAl, 239 U.S. 3, 36 S.Ct. 2 (1915). 

1 U.S. ex rel. Tisi v. Tod, 264 U.S. 131, 44 S.Ct. 260 (1923). 


18 Bx parte Lee Soo, 291 Fed. 271 (1923). 
** Johnson v. Keating ex rel. Taratino, 17 Fed. (2d) 50 (1926). 
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of section 204*° because his continued stay was illegal.’ Nor did Wein- 
berg’s marriage to an American citizen confer upon him any right to 
remain.*’ Moreover, neither the time limitation specified in section 155 
nor any other applies to deportation under section 214 for unlawfully 
entering without an immigration visa.’ Not only was Weinberg not 
exempt from the provisions of section 213, but also he had clearly vio- 
lated those provisions. It has been expressly held that an alien entering 
under a passport fraudulently obtained by pretending to be a different 
person entered in violation of section 213 and was subject to deportation 
under section 214, even though in possession of an unexpired visa issued 
in that other name.’® And in proceedings arising under section 155 
deportation has been held proper in the case of an alien entering under 
the unexpired passport of another*® or entering or re-entering by means 
of false representation as to American citizenship.** ‘That the court 
itself regarded Weinberg as clearly deportable within the provisions of 
the immigration statutes is indicated by its expression of disbelief “that 
the immigration laws contemplate any such strict compliance with the 
letter thereof, as would compel the court to return a Jew to a country 
where his property would be confiscated, where his life might be in 
jgpedy. «2 ™ 

Other bases on which the court may have intended to rest the deci- 
sion are the Eighth Amendment, and arbitrary refusal on the part of 
immigration officials to exercise discretion or to consider the merits of 
Weinberg’s situation. Though the latter basis is recognized,”* judicial 
intervention having occurred in cases involving the exclusion of minors 
coming to relatives in the United States who were able and willing to 
support them,” its applicability to Weinberg meets a two-fold obstacle. 
The existence of any administrative discretion in the present circum- 
stances is somewhat difficult to find. The language of section 214 would 
appear to be mandatory,” and the discretion conferred by subdivision (d) 
of section 213”° applies to admission, not to expulsion, Moreover, Wein- 


1° “An immigrant previously lawfully admitted to the United States, who is returning 
from a temporary visit abroad.” 8 U.S.C.A. 204(b). 

1° Ex parte Domenici, 8 Fed. (2d) 366 (1925). 

17 U.S. ex rel. Dombrowski v. Karnuth, 19 Fed. Supp. 222 (1937). 

18 U.S. v. Vanbiervliet, 284 U.S. 590, 52 S.Ct. 132 (1931). 

1° U.S. ex rel. Fink v. Reimer, 96 Fed. (2d) 217 (1938). 

2° U.S. ex rel. Faneco v. Corsi, §7 Fed. (2d) 868 (1932). 

*1U. S. ex rel. Volpe v. Smith, 62 Fed. (2d) 808 (1933); Ex parte Saadi, 26 Fed. 
(2d) 458 (1928). Contra as to entry, U. S. ex rel. lorio v. Day, 34 Fed. (2d) 920 (1929). 

*2 U.S. ex rel. Weinberg v. Schlotfeldt, 26 Fed. Supp. 283, 284 (1938). 

28 See Van Vleck, p. 187. 

*4 See De Sousa v. Day, 22 Fed. (2d) 472 (1927). 

®5 See note 2, supra. 

*6 “The Secretary of Labor may admit to the United States any otherwise admissible 
immigrant not admissible under clause (2) or (3) of subdivision (a) of this section, if 
satisfied that such inadmissibility was not known to, and could not have been ascertained by 
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berg violated clause (1) of subdivision (a) of section 213 and the dis- 
cretion conferred by subdivision (d) does not extend to inadmissibility 
under clause (1). And Weinberg must be deemed to have known of 
his inadmissibility from his subterfuge in obtaining his passport. But even 
if there was discretion in the Secretary of Labor to allow Weinberg to 
remain, it is doubtful if the refusal to exercise it was such as would 
justify interference by a court. In U. 8. ex rel. Azizian vy. Curran,” 
it was held that an Armenian was not so much a victim of religious 
persecution as would authorize admission notwithstanding illiteracy. 
There the denial of entry to an Armenian mother and her daughter was 
held not such an abuse of, or refusal to exercise, the discretion conferred 
by subdivision (0) of section 136*° as would justify interference by the 
courts. While the Azizian case is distinguishable from the principal case 
in several particulars,”® the conflicting inferences to be drawn from these 
differences, together with the existence of a counterbalancing factor,”° 
support a conclusion that the two decisions are inconsistent in attitude and 
in their view of the function of the courts in habeas corpus proceedings. 
The instant court appears to lose sight of the fact that on the merits the 
decision as to whether an alien should be deported is for the Secretary 
of Labor, not the court, to determine.” 

While the opinion in the principal case does not refer expressly to 
the Eighth Amendment, the court possibly had it in mind** when it 


the exercise of reasonable diligence by, such immigrant prior to the departure of the vessel 
from the last port outside the United States and outside foreign contiguous territory, prior 
to the application of the immigrant for admission.” 8 U.S.C.A. 213(d). 

*7 12 Fed. (2d) 502 (1926). 

28 | . . The following classes of persons shall be exempt from the operation of the 
illiteracy test, to wit: All aliens who shall prove to the satisfaction of the proper immigra- 
tion officer or to the Secretary of Labor that they are seeking admission to the United 
Sates to avoid religious persecution in the country of their last permanent residence. . . ” 
8 U.S.C.A. 136(0). 

*° The Axizian case involved exclusion whereas the principal case involves expulsion, 
and there is some indication that the courts have greater power to review expulsion pro- 
ceedings than exclusion proceedings. Compare U. S. v. Ju Toy, 198 U.S. 253, 25 S.Ct. 
644 (1904), with Ng Fong Ho v. White, 259 U.S. 276, 42 S.Ct. 492 (1921). Also, the 
Armenian in the Axizian case had spent the three years preceding her application for 
admission to the United States in France where there was no persecution, whereas Weinberg 
would be sent to Czechoslovakia in the midst of persecution. 

°° Offsetting the factors indicated in note 29, supra, is the fact that there was an 
express statutory grant of discretion in the Aziézian case (see note 28, supra), but none in 
the principal case. 

*! Rx parte Garcia, 2 Fed. Supp. 966 (1933). 

*? The court recites and emphasizes facts that show that Weinberg had never been 
on relief, had always supported himself, had never been arrested except for a traffic viola- 
tion, and had never been guilty of a crime involving moral turpitude. These facts would 
be relevant in proceedings under section 155 but the only relevancy to Weinberg’s deporta- 
tion under section 214 would appear to be in connection with the Eighth Amendment. The 
court could not have in mind the prohibition of that amendment in the absolute sense, but 
may have treated the deportation as “cruel and unusual punishment” in the relative sense, 
that is, unduly severe considering Weinberg’s actions and record while within the United 
States. 
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emphasized that “it would be cruel and inhuman punishment to deport 
this petitioner to Czechoslovakia, belonging as he does to the race which 
is thus being persecuted and exiled, especially when the charge against 
him is that at the time of his entry he was not in possession of an unex- 
pired immigration visa.”** If this language looks to the Eighth Amend- 
ment, it is clear that the instant court has departed from the prior deci- 
sions and has extended the scope of this constitutional provision. It has 
been held that the punishment imposed for a violation of a statute, which 
is within the punishment provided for by the statute, cannot be regarded 
as excessive, cruel, or unusual,** though there is dicta indicating that 
courts might interfere with the Congressional function of fixing penalties 
and punishments where such are clearly and manifestly cruel and un- 
usual.*® Conclusive, however, is the fact that deportation proceedings 
are of a civil nature, to which constitutional rights of the type guaranteed 
by the Eighth Amendment are inapplicable ;*° indeed, there is an express 
holding, where the alien pleaded the Eighth Amendment, that the 
deportation of an alien is not punishment within the meaning of that 
amendment.** Myron D. OLiver 


APPELLATE PROCEDURE 


APPELLATE ProcEDURE — FinaL OrpDER, OrpDER GRANTING 
New Triat Not. 


“Tn the opinion of the court, the courts of this state have gone the 
limit in construing court orders as ‘final’ . . . and the attempt to make 
the setting aside of a verdict and the granting of a new trial a final 
order . . . violates the Constitution. . . . ” Thus wrote Judge Hart 
in his opinion in the recent Ohio case of Hoffman vy. Knollman* which 
reaffirmed the concept of finality as the touchstone of Ohio appellate 
practice and set forth the rule that the principle could not be disturbed 
by legislative definition. 

The case involved an action to contest a will, wherein the jury had 
returned a verdict for the plaintiff and the defendant had filed a motion 
for a new trial which was sustained. The plaintiff then appealed to the 
Court of Appeals assigning as error that the motion should have been 

83 U7, S. ex rel. Weinberg v. Schlotfeldt, 26 Fed. Supp. 283, 284 (1938). 

** Hernandez v. U. S., 15 Fed. (2d) 190 (1926). 

8© Bailey vy. U. S., 74 Fed. (2d) 451 (1934). 

3° 4h Linv. U. S., 20 Fed. (2d) 107 (1927). 

57 Costanzo v. Tillinghast, 56 Fed. (2d) 566 (1932), affirmed without reference to 


this point in 287 U.S. 341, 53 S.Ct. 152 (1932). 
2135 Ohio St. 170, 186, 20 N.E. (2d) 221 (1939). 
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stricken from the files on the ground that it had not been made during 
the term at which the verdict had been rendered. Thereupon the 
defendant moved to dismiss the appeal for the reason that no final order 
or judgment had been made by the trial court from which an appeal 
could be taken to the appellate court. The Court of Appeals granted 
the defendant’s motion and dismissed the appeal. The Supreme Court, 
after holding that the record contained no indication of a failure to move 
for a new trial within the proper time, proceeded to discuss the constitu- 
tional aspects of the case. 

The basis of the decision is to be found in the unique’ provision of 
the Ohio Constitution creating the Courts of Appeals and limiting their 
jurisdiction to the review, affirmance, modification, or reversal of judg- 
ments of courts of record.’ The judicial construction of the term 
“judgments” included “final orders,’”* 
mitting review of judgments and final orders became part of the Appel- 
late Procedure Act.° A final order was defined in that Act as “an 
order affecting a substantial right in an action, when in effect it deter- 
mines the action and prevents a judgment, or an order affecting a sub- 
stantial right made in a special proceeding, or upon a summary application 
in an action after judgment.”® In 1937 the General Assembly amended 


the Act by adding to the statutory definition “an order vacating or 
7 
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and the statutory provision per- 


setting aside a general verdict of a jury and ordering a new trial. 

In defense of the amendment it was argued that the Constitution 
must be broadly and liberally construed, that the definition of constitu- 
tional terms is properly within the province of the legislature, that similar 
statutes exist in many states, that such statutes shorten litigation and 
lessen expense, and that an order granting a new trial is a final order as 
to the right of the successful party to a judgment on the verdict.® 

While Mr. Justice Hart, writing the opinion of the Court in Hoff- 
man V. Knollman, admitted that many of these arguments were valid, 
he insisted that they hinged upon the “policy or propriety” of the action 


* Only one other state constitution impinges upon the uniqueness of the Ohio Consti- 
tution. The Idaho Constitution contains a provision similar to that of Ohio, except for the 
fact that the term “decisions” is substituted for the term “judgments.” Art. V, sec. 9. 
Pursuant to this provision, the Idaho Legislature was permitted to provide for a direct 
appeal from an order granting a new trial. Weiser Irrigation District v. Middle Valley 
Irrigation Ditch Co., 28 Idaho 548, 155 Pac. 484 (1916). 

® Art. IV, sec. 6. 

* Chandler & Taylor Co. v. Southern Pacific Co., 104 Ohio St. 188, 135 N.E. 620 


(1922). 

®° Ohio General Code, sec. 12223-27. This provision replaced Ohio General Code, 
sec. 12247. 

* Ohio General Code, sec. 12223-2. This provision replaced Ohio General Code, 
sec. 12258. 


7 Ohio General Code, sec. 12223-2, effective August 23, 1937. 
* Hoffman vy. Knollman, 135 Ohio St. 170, 180, 20 N.E. (2d) 221 (1939). 
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of the legislature rather than on the constitutionality of the amendment.® 
He maintained that the constitutional tampering of 1912 “‘took away 
from the legislature the right to fix, determine, and modify the jurisdic- 
tion of the Court of Appeals and placed it securely in the Constitution 
itself.”*° He pointed out that the specific limitation of jurisdiction to 
to the review of “judgments” was done deliberately “to accelerate liti- 
gation by curtailing reviews and to increase the efficiency of the courts 
of appeals by preventing possible overloads which might occur if the 
jurisdiction could be increased by legislative enactment.”"* The legisla- 
tive effort to make the setting aside of a verdict and the granting of a 
new trial a final order was assailed, not only as being unconstitutional, 
but as withdrawing “all limitation against future enlargement of the 
jurisdiction of the Court of Appeals by legislative enactment”—a result 
which would “make a mockery out of the constitutional limitation of the 
jurisdiction of that court.”’* In the mind of the Supreme Court, the 
very nature of a decision or ruling of a trial court in granting a motion 
for a new trial indicates that nothing has been attained at this stage of 
the proceeding to give it “such finality as is comprehended by the terms 
‘judgment’ or ‘final order’,” for there has been no determination of the 
ultimate rights of the parties."* The Court concluded that it was for the 
people, if they see fit, to “undo what they deliberately and intentionally 
did in 1912.”"* 

The decision in this case will probably be widely criticized by those 
who wish to accelerate the processes of judicial procedure and heartily 
approved by those who desire to render fixed and definite the customary 
forms of legal practice. 

From early times in England the method whereby a litigant came 

® Ibid. 

1° Tbid., 182. 

1} Ibid. 

1? Tbid., 186. 

18 Tbid., 184. However, while Ohio courts have uniformly held that the setting aside 
of a general verdict and the granting of a motion for a new trial was not the basis of a 
review in the court of appeals, where an abuse of discretion in granting the same is 
shown, such an abuse would be subject to direct review. See cases collected at page 183, 
ibid. The Federal courts adhere to this rule, as pointed out in Fairmount Glass Works v. 
Cub Fork Coal Co., 287 U.S. 474, 77 L.Ed. 439, 53 S.Ct. 252 (1933), and cases cited 
therein. Most of the states concur in the view, in spite of the absence of special statutes. 
Egan v. Standard Oil Co. of Nebraska, 132 Neb. 518, 272 N.W. 327 (1937); State v. 
Hunter, 131 Minn. 252, 154 N.W. 1083 (1915); State v. Zimmerman, 60 N.D. 256, 233 
N.W. 845, 79 A.L.R. 816 (1930); Scott v. Waggoner, 48 Mont. 536, 139 Pac. 454 
(1914); McMahon v. Rhode Island Co., 32 R.I. 237, 78 Atl. 1012 (1911); State v. 
Hawkins, 121 S.C. 290, 114 S.E. 538 (1922); Crosby v. Canino, 89 Colo. 434, 3 Pac. 
(2d) 792, 78 A.L.R. 1202 (1931); Wyeman v. Deady, 79 Conn. 414, 65 Atl. 129, 
118 Am. St. Rep. 152, 8 Ann. Cas. 375 (1906); Central of Georgia Ry. Co. v. Murphey, 
113 Ga. 514, 38 S.E. 970 (1901); Macartney v. Shipherd, 60 Ore. 133, 117 Pac. 814 


(1911). 
™* Hoffman v. Knollman, 135 Ohio St. 170, 187, 20 N.E. (2d) 221 (1939). 
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into the king’s court and attacked a decision rendered in a feudal or 
manorial court was the complaint of false judgment.’® It was soon de- 
cided, however, that the king’s court could not be charged with a false 
judgment. The king’s bench, therefore, was forced to use writs of 
error in order to correct mistakes in the other common law courts. The 
common law decisions involving writs of error are clearly the origin of 
our rule that only final judgments are appealable.*® 
When the appellate courts in this country commenced to be bur- 
dened with appeals, they used as an escape the ready-made device which 
had its origin in the appellate procedure of the English common law. 
This purpose of preventing congestion in the appellate courts is the 
ground upon which the rule permitting appeals from final judgments 
only is generally based. While it is true that to some extent it prevents 
a case from being presented for review in fragments, it nonetheless has 
caused protracted and repeated litigation over the question of what judg- 
ments and orders are final. If rigidly adhered to, it relieves only the 
strain upon the reviewing court, and the trial court is left to dispose of 
its docket as best it can. In the last analysis, the final judgment, strictly 
construed, would seem to be a criterion wholly inadequate to determine 
whether an appeal should be allowed from a given decision. 
At least twenty-eight of the states,"* admittedly possessing con- 
stitutional provisions raising no doubt as to the power of the legislature 
to act,’* have passed statutes permitting an appeal to be taken from an 


16 2 Pollock and Maitland, History oF ENGuisH Law, (2d ed. 1899), p. 666. 

*® See Mr. Justice Lamar’s opinion in McLish v. Roff, 141 U.S. 661, 35 L.Ed. 893, 
12 S.Ct. 118 (1891). 

17 Alabama Code, 1928, sec. 6088; Arizona, Revised Code (1928), sec. 36593 
Arkansas, Civil Code (1934), sec. 15; California, Code of Civil Procedure (1937), sec. 
963; Connecticut, General Statutes (1930), sec. 5693; Florida, General Laws (1927), sec. 
4615; Georgia, Code (1933), sec. 6-803; Idaho, Code (1932), sec. 11-201; Illinois, Civil 
Practice Act (1933), sec. 77(1); Iowa, Code (1935), sec. 12823(3); Kansas, General 
Statutes (1935), sec. 60-3302; Minnesota, Mason’s Statutes (1927), sec. 9498; Mississippi 
Code Annot. (1930), sec. 593; Missouri, Ann. Statutes (1932), sec. 1018; Montana, 
Revised Code (1935), sec. 9731; Nevada, Compiled Laws of 1929, sec. 8375; New York, 
Civil Practice Act, secs. 588 and 609; North Carolina, Code of 1935, sec. 638; North 
Dakota, Compiled Laws (1931), sec. 7841; Oklahoma, Okla. St. Ann. (1937), Title 12, 
sec. 952; Oregon, Code of 1930, sec. 7-501; Rhode Island, Gen. Laws of R. I. (1923), 
secs. §118, 5125; South Carolina, Code of Laws (1932), sec. 26-D-(2); South Dakota, 
Compiled Laws (1929), sec. 3168; Virginia, Virginia Code (1936), sec. 6363; Washing- 
ton, Remington’s Comp. St. 1922, sec. 1716; West Virginia, Code of 1937, sec. 5787; 
Wisconsin, Statutes of 1937, sec. 274.33. 

In Arkansas, however, the Constitution is very similar to our own, allowing review 
of final judgments only. Art. 7, Sec. 33. However, the statute, though in force and 
availed of for many years, has not been questioned. 

In Oregon the Constitution, like ours, grants to the Supreme Court jurisdiction to 
review only “final decisions.” Art. 7, sec. 6. A statute defining a ruling granting a new 
trial as a final decision was considered by the Supreme Court of Oregon in Blumauer- 
Frank Drug Co. v. Horticultural Fire Relief of Oregon, 59 Ore. 58, 112 Pac. 1084 (1911), 
and held to be constitutional. The court held it properly within the province of the legisla- 
ture to define terms used in the Constitution. 
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order setting aside a general verdict of a jury and granting a new trial. 
Thus, the action of the Ohio General Assembly in amending the Ap- 
pellate Procedure Act was in line with the general trend throughout 
the country. 

It seems unfortunate that the Supreme Court of this state, in the 
light of the widespread tendency to enact legislation of the kind under 
consideration and in the light of the proven benefits derived therefrom, 
should have seen fit to take such a narrow and formal view of the con- 
stitutional provision. The effect of the decision is to place Ohio appel- 
late procedure in a virtual straight-jacket by insisting that the definition 
of the term final order be confined to those orders which have in the 
past been recognized as final. The right of a successful party to a 
judgment on the verdict which has been rendered in his favor would 
certainly seem to be a substantial right which, when finally determined, 
might fairly be deemed to be a final determination of the party’s right 
to that verdict. If it could reasonably be considered as such, the legisla- 
ture ought to have the power to call it a final order and bring it within 
the realm of the appellate court’s procedure. The action of the General 
Assembly in sosdoing need not have been considered as enlarging the 
jurisdiction of the Court of Appeals, for it merely provided by law for 
the exercise of jurisdiction already conferred. 

While the Supreme Court deplores the treatment of the term 
“judgments” in a limited sense,’ it has itself given that term a greatly 
restricted meaning in narrowing the definition of final order. 

, GeorGE A. Warp, 
Western Reserve University, 
Department of Political Science. 


CHATTEL MORTGAGE 


CuHatTreLt Mortrcaces — Is THE MortGAGEE PROTECTED BY 
THE Recorpinc Act? 


In two recent lower court cases the question of priority of a recorded 
chattel mortgage has been under consideration. In the first case the 
defendant was the chattel mortgagee of an automobile sold to one James 
Goltie. The mortgage was duly filed in the recorder’s office. While 
such mortgage was on file, Goltie purchased four tires from the plaintiff 
under a conditional sale agreement. The new tires were placed on the 
mortgaged car by the plaintiff and the conditional sale agreement was 


1° Hoffman v. Knollman, 135 Ohio St. 170, 176-79, 20 N.E. (2d) 221 (1939). 
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properly filed. Goltie defaulted in payments due the defendant and the 
car was repossessed. The plaintiff brought an action to recover for the 
value of the tires. The court held that the recording of the chattel 
mortgage on the car gave the plaintiff constructive notice of the defend- 
ant’s prior claim and that no lien on the tires superior to the defendant’s 
was acquired. Goodrich Silvertown Stores vy. F. M. Rugg Motor Co., 
28 Ohio L. Abs. 206 (1939). 

In the second case the plaintiff was the mortgagee of an automobile 
of which one Helen Kehnert was mortgagor. Prior to the purchase of 
the car and the filing of the mortgage, Helen Kehnert had moved into 
a suite in the defendant’s hotel. Sometime later she left the hotel owing 
a balance on her account of $289. She left the mortgaged car in the 
hotel garage. Because of default in payments due on the car, the 
plaintiff filed an action of replevin for the car. The defendant answered 
alleging that it had been impressed with an innkeeper’s lien upon the 
said automobile by reason of provisions of Ohio G.C. sec. 5984. The 
court held that an innkeeper’s lien takes priority over that of a previously 
recorded chattel mortgage. General Motors Acceptance Corp. v. 
Kehnert, 28 Ohio L. Abs. 208, 13 Ohio O. 244 (1939). 

The two cases are of interest because they present fact situations in 
which constructive notice usually given by the recording of chattel 
mortgages is found ineffective as a protection to the mortgagees. It is a 
fundamental rule of mortgage law that a prior recorded mortgage will 
prevail over all subsequent mortgages and liens asserted against the same 
property. This recording rule is found both in the law of real property 
mortgages and in the law of chattel mortgages. By force of the real 
property recording acts, a subsequent purchaser or mortgagee takes 
subject to a duly recorded mortgage, as affected with constructive 
notice thereof. TirFANy, REAL Property (2d ed.) Vol. 3, p. 2559. 
In the field of personal property the filing of a chattel mortgage accord- 
ing to the statute providing therefor furnishes constructive notice to 
subsequent lienors or mortgagees of rights conferred upon prior parties 
by such instrument. Brown, PERSONAL PRoPERty, p. 488. 

In jurisdictions outside of Ohio under facts similar to those in the 
Goodrich case, where the tire vendor has retained title to the tires placed 
on the mortgaged car through the device of a conditional sale or chattel 
mortgage, the cases have held that the doctrine of accession does not 
apply so as to pass title in the tires to the car mortgagee. Clark v. Wells, 
45 Vt. 4,12 Am. Rep. 187 (1872), the leading case; Bosquet v. Mack 
Motor Truck Co., 269 Mass. 200, 168 N.E. 800 (1929); Snyder v. 
Aker, 134 Misc. 721, 236 N.Y.S. 28 (1929); Clarke v. Johnson, 
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43 Nev. 359, 187 Pac. 510 (1920); Motor Credit Co. v. Smith, 181 
Ark. 127, 24 S.W. (2d) 974 (1930); 68 A.L.R. 1242. The usual 
theory is that if title is retained by the tire vendor, the tires do not become 
such an inseverable part of the car so as to pass title to the car mortgagee. 
But in the cases where the tire vendor has not retained title in himself, 
the courts have consistently applied the doctrine of accession and held 
that the tires became a component part of the car and title to the tires is 
regarded as vested in the car mortgagee. Blackwood Tire and Vulcan- 
izing Co. v. Auto Storage Co., 133 Tenn. 515, 182 S.W. 576, L.R.A. 
1916E 254, Ann. Cas. 1917C 1168 (1916); Diamond Service Sta- 
tion V. Broadway Motor Co., 158 Tenn. 258, 12 S.W. (2d) 705 
(1929); Purnell v. Fooks, 32 Del. 336, 122 Atl. gor (1923); Sprit- 
zer V. Rutgers Chevrolet Co., 12 N.J. Misc. 782 (1934); 68 A.L.R. 
1245. 

The Ohio cases follow the general rule that a recorded chattel 
mortgage does not cover after acquired accessories easily severed from 
the chattel where title to such accessories has been reserved in the 
vendor. A mortgage covering a “string of tools” used for drilling oil 
has been held not to cover after acquired appliances attached to the 
mortgaged property when title to the appliances was reserved in the 
vendor. Nerzorg v. National Supply Co., 18 Ohio C.D. 112, 7 Ohio 
C.C. (N.S.) 461 (1905). A conditional vendor of a radio attached to 
a mortgaged car has been allowed recovery from the car mortgagee. 
Mechanic v. Schaeffer, 23, Ohio L. Abs. 129, 7 Ohio O. 505 (1937). 
A tire vendor retaining title by means of a chattel mortgage has been 
allowed recovery from a car mortgagee. Rite Credit Tire Co. v. A. B. 
Williams Auto Sales Co., 10 Ohio L. Abs. 428 (1931). Recovery has 
been allowed by a tire vendor retaining title in itself where it had no 
knowledge that the tires were to be placed on a mortgaged car. Conti- 
nental Finance Co. v. Gold Seal Tire Co., 6 Ohio L. Abs. 26 (1927). 
In the Rite Credit Company case, supra, the tire vendor had constructive 
notice of the car mortgage when it placed the tires on the car. 

The judge in the Goodrich case stresses the constructive notice 
given by the recording. The Rite Credit Company case is criticized and 
two cases involving artisan’s liens are cited and followed for the propo- 
sition that the recording of the mortgage gave constructive notice to all 
subsequent lienors. Metropolitan Securities Co. vy. Orlow, 107 Ohio St. 
583, 140 N.E. 306, 32 A.L.R. 992 (1923); Kellar v. Evans, 14 
Ohio App. 265, 31 Ohio C.C. (N.S.) 545 (1920). Such reliance is 
unwarranted. The Goodrich case can be distinguished on its facts from 
those cases in as much as the tires can be easily severed from the car 
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while such is not the case where permanent repairs have been made. 
The Goodrich case, therefore, is clearly out of line, not only with the 
prevailing view in other jurisdictions, but also with the view of the Ohio 
cases. 

In the Kehnert case, supra, the other principal case, where the con- 
test was between the chattel mortgagee of a car and a hotel impressing an 
innkeeper’s lien, the court found an exception to the rule of priority 
from filing the mortgage. Since the relationships of the parties are 
comparable, following the analogy of the law giving a recorded chattel 
mortgage priority over subsequent artisan’s liens, it seems that the 
recording rule might have been applied without exception so as to per- 
mit the car mortgagee to prevail. The innkeeper’s lien, however, has 
from early times in the common law been favored by the courts. This 
was because of his obligation to receive all travelers and because of the 
extraordinary responsibility of the innkeeper for the goods brought in 
the inn. Brown, PERsoNAL PRopPERty, p. 495. At common law the 
lien extended not only to the guest’s own goods but also to goods of a 
third person and even to stolen goods. It has been held that the fact 
that the innkeeper knew that the property belonged to a third person 
did not deprive him of his lien, as for example, where the goods consist 
of sample trunks of a traveling salesman. 14 R.C.L. 540. Thus, it 
seems, that under the common law rules governing innkeeper’s liens, 
the decision in the Kehnert case is correct and the hotel should be 
entitled to impress an innkeeper’s lien on the mortgaged car even though 
constructive notice of the mortgagee’s rights was given by the recording. 

Today the innkeeper’s lien is almost universally regulated by statute. 
The Ohio General Code, sec. 5984, allows the innkeeper a lien on the 
“baggage and other property in and about the inn belonging to or under 
the control of his guests.” ‘This statute has been interpreted as being 
declaratory of the common law and such is the rule today. Thoma v. 
Remington Typewriter Co., 20 Ohio C.D. 691, 11 Ohio C.C. (N.S.) 
174 (1908) ;'Cooperider v. Myre, 37 Ohio App. 502, 505, 175 N.E. 
235, 236 (1930); M. & M. Hotel Co. v. Nichols, 21 Ohio L. Abs. 
66, 68, 5 Ohio O. 387, 388 (1935). ‘Thus, an innkeeper has been 
allowed a lien on a typewriter brought into the hotel by a guest who 
had acquired it by false pretenses. Thoma v. Remington Typewriter 
Co., supra. 

Although the judge in the Kehnert case, feeling bound by the doc- 
trine of stare decisis, gives the innkeeper a lien on the mortgaged car, 
he does so reluctantly. In dictum he takes issue with the Ohio view 
that the statute is declaratory of the common law and says that the 
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evident intent of the legislature was not to subject the property of 
wholly innocent persons to such a lien. He further contends that the 
words “under control of” cannot mean other people’s property under 
the control of the guest, but rather property belonging to the guest 
under the control of the guest. The judge stresses the fact that the 
extraordinary protection afforded the innkeeper at common law is no 
longer necessary since his responsibility for a guest’s goods has been 
greatly modified by other statutes. Ohio G.C. sections 5981, 5982, 
5983. These specifically limit the innkeeper’s responsibility. Thus, 
since the reason for the common law rule giving the innkeeper extra- 
ordinary protection has ceased to exist, it seems that the rule itself should 
be discarded. A more just rule would protect chattel mortgagees who 
have given constructive notice of their prior rights by filing as provided 
in the recording act. Puitip AULTMAN 


CONSTITUTIONAL LAW 


LEGISLATIVE SuCCOR FOR THE Motor Car DEALER 


Recent years have heard from all sides the cry of overcrowding in 
business, of unfair competitive practices, and of ruinous competition. The 
retail end of the motor car industry has been no exception. Conspicuous 
among its troubles have been the competition of the fly-by-night seller in 
the sale of new cars, and of the finance companies in the sale of repos- 
sessed and rebuilt cars, the junk dealers, the abuse of automobile financ- 
ing, price cutting through the devices of dumping and excessive trade-in 
allowances, the traffic in stolen cars, and the bootlegging of cars from 
other states. But back of these tribulations lies the fact that various 
economic factors have spawned a host of automobile dealers, the conse- 
quences of which have been a large percentage of failures and a very 
low margin of net profit.’ Studies of the Research Division of the 
N. R. A. reveal that at the end of 1934, there were 106,000 automobile 
retail outlets in the United States, with the average dealer grossing 
between $30,000 and $50,000 yearly.” Forty-two per cent of all 
dealers sold less than fifteen cars per year, forty per cent between fifteen 
and seventy-five and less than eighteen per cent over seventy-five.* The 

* Clark, “Make Money Little Businessman or Else,” The Saturday Evening Post, 
July 30, 1938, at 23. 

“ U. S. National Recovery Adm., Evidence Studies, 50 Preliminary Draft 21. 

* [bid at 23. It is very improbable that dealers selling less than fifteen cars annually 
will show a profit. Yet incidental and overhead expenses increase only slightly with the 


increase in the number of cars sold and by eliminating the sub-marginal dealer a substan- 
tial profit would be available to those remaining. 
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situation was revealed to be more acute in some states than in others; 
it is more than a coincidence that in Wisconsin, the first state to bring 
to the retailer of motor vehicles the legislative succor of the newer 
design, the average number of cars sold had hit a low of eighteen.* 
Business men, instead of solving their troubles around a conference 
table and “putting their own house in order,” have carried them to the 
legislature.” Cure-all legislation for the automobile dealers, as with many 
but not all industries and businesses, had its conception and early experi- 
ence under the National Industrial Recovery Act. Retail automobile 
dealers were covered by a code.® Aside from the wages and hours pro- 
visions, significant features of this code were the comprehensive compu- 
tation of maximum trade-in allowances, the restriction of a dealer to his 
own enfranchised territory, and the inclusion within the code of dealers 
in towns of less than 2,500 population. This last provision, contrasting 
with the general N. R. A. principle of excluding the smaller towns 
where business was confined to “local areas,’ attests the pungency of 
the price competition existing between the big city and the country village 
dealer. The evils aimed at were thus those competitive practices most 
immediately concerned with the ravages of price-cutting. Far from 
embracing any direct or indirect device for the limitation of numbers, 
the code carried the customary provisions against monopolistic tendencies. 
Contemporaneous with the demise of the N. R. A. in 1935° came 


“Numper or Retait Outiets, New Car Pass—ENGER REGISTRATION, AND AVERAGE 
Number or Cars Sotp per DEALER IN Four States DurinG 1934* 











Total Numbe | Number of Number of Average Num- 

j sonal umber | Retail Outlets New Passen- | __ ber of Cars 

Ret Rd a Primarily | ger Car | Sold by 

| ninuciateaanel Selling Cars | Registrations | Each Dealer 
CES 5730 | 2013 101,213 50 
Wisconsin .... | 3375 1620 28,308 18 
Ns dette sh iia 3290 1375 27,286 j 20 
Nebraska .... | 1873 | 870 16,393 | 19 





* Source: U. S. National Recovery Adm., Evidence Studies, 1 Preliminary Draft 23, 25; 
50 Preliminary Draft 21, 22, 23. The four states for which figures are here 
given are the four in which has taken place legislative action of the newer type 
discussed infra. 


° For a discussion of legislation of similar import see Legis. (1937) 22 Iowa L. 
Rev. 736. 

° Prentice-Hall, 2 Fed. Trade and Indus. Serv. sec. 13161.1 to 13161.46. 

* Ibid. Sec. 8335. Application of the code to dealers in small towns was authorized 
by executive order. 

“A. L. A. Schechter Poultry Corp. vy. United States, 295 U.S. 495, 79 L. Ed. 1570, 
55 S. Ct. 837 (1935). 
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the pronounced advent of the Fair Trade Acts.® Sustainment of the 
California and Illinois Acts in 1936 by the Supreme Court of the United 
States’® provided a final stimulant that has placed a Fair Trade Act on 
the statute books of all but a handful of states." And this wave of 
legislation was closely followed by a significant, though less extensive 
wave of Unfair Trade Practices Acts.’* Although designed primarily 
as an aid to the independent druggists and other groups in their struggle 
against the chain, this resale price maintenance and sale-below-cost legis- 
lation seemed to offer a potential haven to the harassed automobile 
dealers, stalked again by the spectre of price cutting. Fair Trade Acts, 
though operative only as to new-car prices, could be made applicable, it 
has been contended,** on the theory that an excessive trade-in allowance 
in effect constitutes a cutting of the price of the new automobile. With 
at least those Unfair Trade Practices Acts which comprehensively define 
sale-below-cost, applicability to the automobile market can argumenta- 
tively be spelled out on the proposition that the resale price of the used 
car would have to include not only the amount of the trade-in allowance 
but also all reconditioning, overhead and selling expenses, thus placing 
a strong indirect deterrent upon the practice of granting excessive allow- 
ances in the sale of new cars.’* Efforts to put the statutes to work in 
the cause of a more rationalized marketing of cars have varied from 
state to state. Thus in Ohio, there has been no resort to the state fair 
trade act for this purpose; while in Montana dealer groups are said to 
be now engaged in trial litigation under the unfair trade practices act.’° 

In underlying spirit such legislation bears a close kinship to the Retail 
Autumobile Code of the N. R. A. days; there is the same reliance upon 
price control devices to cure the ills of depressed businesses. This iden- 
tical philosophy again reasserted itself, this time in legislation addressed 
directly and exclusively to the motor car dealer, in a Pennsylvania enact- 
ment of 1937.’° Fashioned after the automobile dealers’ code it was 


* California in 1931 adopted the first Fair Trade Act. In 1935 Illinois, Iowa, Mary- 
land, New Jersey, New York, Oregon, Pennsylvania, Washington, and Wisconsin adopted 
similar acts. 

2° Old Dearborn Dist. Co. v. Seagrams Dist. Corp., 299 U.S. 183, 81 L. Ed. 109 
(1936); Pep Boys v. Pyroil Sales, 299 U.S. 198, 81 L. Ed. 122 (1936). 

™ Legis. (1937) 22 Corn. L. Q. 445; Oppenheim (1939 Supp.) Recent Price Con- 
TROL Laws 13. 

1° Unfair Trade Practices acts of this type have been enacted in Arizona, Arkansas, 
California, Colorado, Connecticut, Kentucky, Louisiana, Maryland, Minnesota, Montana, 
Nebraska, Oregon, Pennsylvania, South Carolina, Tennessee, Utah, and Wyoming. For a 
summary of the state statutes see Oppenheim (1939 Supp.) Recenr Price ConTror 
Laws 63. 

18 Nat’! Automobile Dealers Assoc. Bulletin, Oct. 21, 1937. 

1 Nat’l Automobile Dealers Assoc., 8 Legis. Bull., Sept. 30, 1937. 

15 Personal interview with Mr. John Barton, Executive Secretary of the Columbus 
Automobile Dealers’ Assoc., May 2, 1939. 

1° Purdon, 75 Penn. Stat. 1301 ef sez. (1937). 
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essentially a price-fixing statute designed to put an end to “unfair” price 
practices through a requirement of adherence in all cases to a price set 
by a state appraiser of used cars. An early declaration of the invalidity 
of the law” effectively prevented proceedings to carry it into operation. 
The basis assigned for the act’s constitutional infirmity, that the business 
was not one affected with a public interest, reflects the continued reluc- 
tance of the state courts to condone governmental price control, despite 
the Supreme Court’s apparent change of heart.** 

Meanwhile, other developments concerning car dealers were occur- 
ring on the legislative front. Introduction in numerous states of sales 
taxes as an antidote for Mother Hubbard state treasuries added the com- 
plaint of out-of-state competition to the list already confronting dealers 
located in the border cities where neighboring jurisdictions managed to 
do without this type of taxation. Use taxation, judicially affirmed in 
Henneford v. Silas Mason Co.** and capable of effective enforcement 
in the case of motor car purchases beyond state lines, offered a solution. 
Dealer groups have been active from the start in the furtherance of such 
a form of taxation and today thirteen states balance sales taxation with 
taxation of use.”° Product of the same years, having originated in Wis- 
consin in 1935, but of much broader significance is legislation requiring 
the licensing of all dealers in motor cars. Sponsored in nearly every state 
at the instigation of dealer groups,’ it has been adopted in four states” 
though definitely rejected in another six.** Under these acts there are 
a total of twenty-nine different causes for which a dealer’s license may 
be denied, revoked or suspended. Denial upon proof of unfitness or bad 
business repute, a material misstatement in the application, a fraudulent 
sale, transaction or repossession, and non-compliance with the act or with 
administrative regulations are provisions common to all.** Wisconsin 

"7 Heinel Motors Inc. v. Teefy, 295 Commonwealth Docket (1937), Dauphin County 
Court; noted (1939) 43 Dick. L. Rev. 127 at 136. 

18 Nebbia v. New York, 291 U.S. 502, 78 L. Ed. 940 (1934); West Coast Hotel Co. 
v. Parrish, 300 U.S. 379, 81 L. Ed. 703, 57 S. Ct. §78 (1937). 

%° 300 U.S. '577, 81 L. Ed. 814 (1937). 

*° Arkansas, California, Colorado, Iowa, Kansas, Louisiana, Michigan, Mississippi, 
Ohio, Oklahoma, Utah, Washington, and Wyoming. For comment on use taxation see Note 
(1938) 6 Univ. of Chic. L. Rev. 125; Note (1937) 25 Geo. L. J. 714. 

74 (Oct. 1938) 4 Automobile Facts 3. 

22 Ohio G.C. sec. 6302-1 (1937); Wis. Stat. sec. 218.01 (1937); Neb. Sess. Laws 
1937, c. 1433 Iowa Reg. Sess. Acts, 47 G.A. 1937, c. 135. To these might be added the 
Texas statute which conferred upon the cities broad power to license motor vehicle dealers 
as to regulation, supervision and control. Harlow’s Texas Sess. Laws 1937, Title 28 c. 6. 
According to the Automobile Manufacturers Assoc., General Statement, Nov. 15, 1938, 
Dallas and Houston are the only cities which have taken advantage of the enabling act 
and have adopted the same special control as provided for in the Wisconsin statute. 


*8 Colorado, Illinois, Kentucky, Rhode Island, Vermont, and Washington. 
?* Automobile Manufacturers Assoc., Motor Vehicle Dealer Licensing Laws, Nov. 15, 


1938. 
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specifically regulates the relation between the manufacturer and the 
dealer; Nebraska makes excessive trade-in allowances and a violation of 
the fair and unfair trade acts grounds for adverse action; Ohio requires 
a dealer to be solvent and able to meet potential judgments, and demands 
an established place of business which is used solely and exclusively in 
automobile selling. 

Emphasis is clearly upon dealer interests; alone among the twenty- 
nine bases in emphasizing the interests of the buyer are the Wisconsin 
and Nebraska provisions relating to dishonest treatment of the retail 
customer. In this the newer legislation follows the earlier legislative 
efforts in aid of the distressed motor car dealer. But here the parallel 
ends. While price-cutting remains as a recognized problem, other unde- 
sired practices are likewise condemned. And more than this, definition 
of “unfair” practices is now not an end in itself but a means to an end, 
the restriction of numbers. ‘This change in underlying approach remains 
beneath the surface, for the bases of denial, revocation, or suspension are 
formulated and expressed in terms of the trade practices regarded as most 
offensive. Yet there can be little question that in the background, 
actually or potentially, is a conception of control through limitation. 

The most recent proposals for legislative succor of the motor car 
dealer reveal this tendency in bold relief. Nor does their rejection in the 
three states where they were but lately introduced” lessen their signifi- 
cance in the legislative history of efforts to aid the dealer in automobiles. 
Taking a cue from the public utility regulatory field, these proposals, 
identical in their basic import, contemplated that the right to engage in 
the retail automobile business should be conditioned upon a showing to 
state administrative officials of a “public convenience and necessity.” 
Unlike the enactments now on the statute books of four states, this type 
of law looks, for the test of the right to enter, beyond the internal factors 
of the business itself to a general supply-and-demand formula; and by 
the same token it confirms the view that the movement for legislative 
aid to the motor car dealer has abandoned the N. R. A. model for one 
streamlined after the current fashion to solve the economic ills of par- 
ticular businesses by restricting entry into them. 

Legislative action looking to actual or potential limitations on those 
who may engage in private enterprise runs headon into the economic and 
legal philosophy that predicates the common good upon comparative 
freedom of individual action and proclaims the openness of a business to 
all who choose to enter. At the same time such legislation precipitates 
friction with the imbedded hostility to anything smacking of restraint 


*5 Wisconsin (1937), Illinois (1938) and Washington (1938). 
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and monopoly. Out of these cross-currents there has arisen a judicial 
technique which strikes a balance among the clashing factors. It is the 
not uncommon technique, as its use on various constitutional fronts will 
attest, of sublimating the basic issue in terms of better accepted categories 
of constitutional theory, a method which permits of judicial relaxation, 
with seeming orthodoxy, and at the same time retains in the courts a 
control over the new economic currents. Thus here, the issue is not 
squarely met for what it is—rehabilitation of distressed enterprises 
through limitation of the number of business units—but is redefined as 
a problem in the preservation of the public safety, the public health, or 
what not. Provided only that the control sought can be related to some 
such public interest, the courts approve that which, if they were forced 
to meet it naked, they would very often deny. 

“Public health,” even though the connection be vague, has supplied 
the magic necessary for favorable judicial reaction in many cases. Thus 
the requirement of a certificate or license has been sustained for the 
practice of medicine,”* dentistry,” optometry,” chiropractic’ and phar- 
maceutics,*” undertaking,®”’ barbering** and plumbing,** for the seller 
of medicine, poison and drugs,** liquors,*° and for milk dealers*® and 
vendors in open city markets.*’ “Profession” supplies a legalistic key that 
has been held to justify the licensing of lawyers,** bankers,*® account- 
ants,*° stock brokers,** commission merchants*” and wheat buyers*® in 
agricultural states, where from the very nature of the business, fraud and 
imposition is likely or a high degree of integrity, training and capacity is 
essential. But that the courts are reluctant to extend the concept of 
“profession” to the more common callings, thus affording actual or 

2° Dent v. West Virginia, 129 U.S. 114, 32 L. Ed. 623 (1889). 

27 Graves v. Minnesota, 272 U.S. 425, 71 L. Ed. 331 (1926). 

*® Commonwealth v. S. S. Kresge Co., 267 Mass. 145, 166 N.E. 558 (1929). 

°° State Board v. Fife, 162 La. 681, 111 So. 58 (1926). Aff’d 274 U.S. 720 (1927). 

°° State v. Wood, 51 S.D. 485, 215 N.W. 487 (1927). 

*" State v. Rice, 115 Md. 317, 80 Atl. 1026 (1911). 

°? State v. Briggs, 45 Ore. 366, 77 Pac. 750 (1904); State v. Zeno, 79 Minn. 80, 
81 N.W. 748 (1990). 

°° New Castle v. Withers, 291 Pa. 216, 139 Atl. 860 (1927); Douglas v. People, 
225 Ill. 536, 80 N.E. 341 (1907); Replogle v. Little Rock, 166 Ark. 617, 267 S.W. 353 
(1924). 

** State Board of Pharmacy v. Matthews, 197 N.Y. 353, 90 N.E. 966 (1910). 

* State v. Christie, 103 Ga. 686, 30 S.E. 759 (1898); License cases, 5 How. (U.S.) 
504, 12 L. Ed. 256 (1847). 

** People v. Dep’t. of Health, 189 N.Y. 187, 82 N.E. 187 (1907). 

7 Ash v. People, 11 Mich. 347 (1863); White v. Kent, 11 Ohio St. 550 (1860). 

** Bradwell v. State, 16 Wall. (U.S.) 130, 21 L. Ed. 442 (1872). 

*° Engle v O’Malley, 219 U.S. 128 (1911). 

*° State v. DeVerges, 153 La. 349, 95 So. 805 (1923). 

*? Hall v. Geiger-Jones, 242 U.S. 539, 61 L. Ed. 480 (1917). 


*? State v. Edwards, 94 Minn. 225, 102 N.W. 697 (1905). 
“* W. W. Cargill Co. v. Minnesota, 180 U.S. 452, 45 L. Ed. 619 (1901). 
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potential means for limitation of numbers, is shown by judicial reaction 
to licensing and other restrictive legislation in the case of paper hangers, 
horseshoers, photographers, and insurance salesmen, With the first two, 
the decisions are unfavorable to restriction,** while a split in judicial 
attitude has appeared in the case both of photographers*® and insurance 
agents.*° No possible relationship can be shown to public health by 
licensing car dealers, nor is it likely that the “profession” concept will 
be extended to a calling where no specialized training or capacity is 
necessary. But through the concept of public safety, a reasonable connec- 
tion to the police power can be demonstrated. Physical safety of the 
owner and travelers on the highways is improved by preventing the sale 
of unsafe second-hand cars, by requiring a dealer to inspect all cars before 
sale and making the necessary repairs on them.** Licensing of locomo- 
tive engineers,** stationary steam operators,*® architects and electricians,” 
and regulation of dealers in dangerous commodities” has afforded suf- 
ficient physical safety to the public to justify licensing. Other statutory 
bases in the licensing of car dealers, such as fraudulent transactions and 
prohibiting such evils in car financing as the “pack,”** could be brought 
within the orbit of the “profession” category, yet they would seem to 
be classified more effectively as bearing a relation to the financial security 
of the general public and classed under the general head of safety. 

If these considerations be not enough, there is now available to legis- 
lative enactments before the judicial bar, an emboldened presumption 
of constitutionality. Recent decisions of the United States Supreme Court 
have carried the presumption far beyond the O’Gorman rule,” under 

** Besette v. People, 193 Ml. 334, 62 N.E. 215 (1901) (horseshoers); Dasch v. Jack- 
son, 170 Md. 251, 183 Atl. 534 (1936) (paperhangers). 

“© State v. Lawrence, 213 N.C. 674, 197 S.E. 586 (1938), criticized in Note (1938) 
25 Va. L. Rev. 219, held that licensing valid. Terr. v. Fritz Kraft, 33 Hawaii 397 (1935) 
held it to be an unconstitutional exercise of the police power in that it imposed an unwar- 
ranted restriction upon the rights of the citizen to engage in an innocent calling that bears 
no reasonable relation to the health, morals or safety of the public. 

*© La Tourette v. McMaster, 248 U.S. 465, 63 L. Ed. 362 (1919) held licensing 
based on residence constitutional. But Northwestern Mutural Ins. Co. v. Fishback, 130 
Wash. 490, 228 Pac. 516 (1924) held invalid a regulation which prohibited fire insurance 
companies from having more than one agent in a city on the ground that it deprived 
citizens of the right to engage in a lawful calling without any relation to the police power 
of the state. 

*? Clark, note 2 supra; Barton, note 15 supra. 

*® Nashville, C. @ St. L. Ry. Co. v. Alabama, 128 U.S. 96, 32 L. Ed. 352 (1888). 

** People v. Fournier, 175 Mich. 364, 141 N.W. 689 (1913). 

°° Klafter v. State Board of Examiners, 259 Ul. 15, 102 N.E. 193 (1913); Ex parte 
Cramer, 62 Tex. Crim. Rep. 11, 136 S.W. 61 (1911). 

®1 Wadhams Oil Co. v. Tracy, 141 Wis. 150, 123 N.W. 785 (1909). 

52 This is a common device used by dealers to add from five to seventy-five dollars on 
the finance charges without the knowledge of the purchaser. 

°3 O'Gorman & Young, Inc. v. Hartford Fire Ins. Co., 282 U.S. 251, 75 L. Ed. 324 
(1931). 
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which, if no evidence is introduced to show the unreasonableness of the 
legislation, it is sustained. Today, the Court, analogizing to the reversal 
of a trial court by an appellate court on the weight of the evidence, 
employs the presumption to justify legislation if any substantial evidence 
whatsoever can be mustered in its support,’* thus in substance returning 
to the judicial attitude which prevailed in the early days of due process.°° 

Establishment of the general power of the state to license or other- 
wise control those who engage in business enterprise does not, however, 
justify the manifold forms which limitation may take. Nowhere is the 
existence of this two-fold constitutional hurdle better revealed than in 
the decision of the Supreme Court of the United States in New State Ice 
Co. v. Liebmann.*© Mr. Justice Sutherland for the Court “conceded 
that all businesses are subject to some measure of public regulation. And 
that the business of manufacturing, selling or distributing ice, like that 
of the grocer, the dairyman, the butcher or the baker may be subjected 
to appropriate regulations in the interest of the public health cannot be 
doubted; but the question here is whether the business is so charged with 
a public use as to justify the particular restriction above stated.”°’ That 
particular restriction was the denial of the right to manufacture, sell or 
distribute ice where the existing licensed facilities adequately met the 
public convenience and necessity. The Court’s condemnation of such 
a limitation, Justices Brandeis and Stone dissenting, was predicated 
largely upon the proposition that the ice business was not one affected 
with a public interest. Although this intermingling of the two concepts 
of public interest and public convenience and necessity has been criti- 
cized, it possibly holds the key to what has in the past been the prevailing 
judicial attitude. For the courts of yesteryear at least were firm believers 
in the efficacy of free competition as the guide to economic conduct and 
viewed with alarm any governmental repudiation of the principle of a 
competitively-determined market price. Only after extended experience 
with utility rate wars, poor service, and dual telephone systems would 
courts admit the inefficacy of the competitive principle in the utility field 
and allow to pass through the portals of due process an alien system 
combining restriction in units with governmental determination of price. 
Limitation through outright pegging of the number of units in a busi- 
ness, such as is involved in a measure adopted from the utility field, was 

** Kress & Co. v. Johnson, 299 U.S. 511, 81 L. Ed. 378 (1936); see also the dis- 
sent of Mr. Justice Black in Polk & Co. v. Glover, 305 U.S. 5, 83 L. Ed. 73 (1938). The 
use of the presumption in the Kress case is discussed infra. 

°° It is significant that the Court in the Kress case and especially Mr. Justice Black in 
his dissent in the Polk case, placed reliance upon Powell v. Pa., 127 U.S. 678, 32 L. Ed. 
253 (1888). 


** 285 U.S. 262, 52 S. Ct. 371 (1932). 
°? New State Ice Co. v. Liebmann, supra at 273, 52 S. Ct. at 372. 
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thus unlikely to obtain judicial affirmation unless the business involved 
could be demonstrated to be within the charmed circle of “affectation.” 
Citation is unnecessary to support the statement that this judicial complex 
is on the wane; yet sufficient of it remains to cast a cloud of doubt upon 
the validity of the proposals to condition entry into the business of vend- 
ing motor cars upon an admitted formula of necessity and desirability. 

Unlike these most recent proposals, the statutes now in effect in the 
four states of lowa, Nebraska, Ohio and Wisconsin find their formulae 
for limitation in trade practices and problems of business ethics which 
beset the industry. While this approach, by making possible a defense 
of the legislation in terms more acceptable than that of naked economic 
limitation, in general sets the stage for a more favorable judicial reaction 
than that likely in the case of a frontal attack on excessive competition, 
some of the conditions imposed raise special questions of constitutionality. 
As earlier pointed out, all four statutes specify as one condition precedent 
a demonstration of ethical fitness. Ohio and Iowa deny a license to a 
dealer of “bad business repute;” Nebraska and Wisconsin withhold the 
right to deal in motor cars upon “proof of unfitness of the applicant.” 
The uncertainty of meaning implicit in the use of such phrases raises 
a question as to the reconciliation of such statutory guides for adminis- 
trative conduct with judicial notions of the limits within which the 
delegation of legislative and judicial power must be canalized. Sustain- 
ment by the Supreme Court, in Hall v. Geiger-Jones Co.,”* of the “bad 
business repute” phraseology of the Ohio Blue Sky Law, together with 
the court’s earlier approval of a standard sounding in terms of “good 
character and reputation,”®° makes a strong prima facie case for validity. 
The issue is not, however, entirely free from doubt. There are state 
decisions rejecting the standards of “unprofessional conduct,” “exper- 
ience, ability, and general reputation for integrity,”°* and “competent 
and trustworthy.”°* Competency and especially trustworthiness would 
seem to be component elements in the make-up of business fitness and 
business repute, yet the Ohio Supreme Court, followed later by an 
inferior Ohio court, declared such a test of qualifications so indefinite 
as to involve an unwarranted delegation of power. The United States 
Supreme Court in constitutionally affirming the Ohio censorship statute 
distinguished the Ohio decision on the grounds that the legislative power 

°* See note 25, supra. 

5° 242 U.S. 539, 61 L. Ed. 480 (1917). 

°° Gundling v. Chicago, 177 U.S. 183, 44 L. Ed. 725 (1900). 

** Mathews v. Murphy, 23 Ky. L. Rep. 750, 63 S.W. 785 (1901). 

** People v. Beckman & Co., 347 Il. 92, 179 N.E. 435 (1932). 


°® Harmon v. State, 66 Ohio St. 249, 64 N.E. 117 (1902); Toledo vy. Winters, 21 
Ohio Dec. 171, 11 Ohio C.C. (N.S.) §77 (1910). 
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was completely exercised and the law was “perfect, final and decisive in 
all of its parts, and the discretion given only relates to its execution,” 
leaving intact the judicial disaffrmance by the Ohio court as to com- 
petency and trustworthiness.°* This was clearly recognized by a recent 
decision in Ohio following the Harmon case.*° The two phrases cannot 
boast the common law background that gives to such standards as “good 
moral character,”°* “gross immorality,”*’ and “unfair competition” 
a definitive content despite their seeming generality. More than this, 
present usage is caught up in the moralistic revulsion which is wont to 
ascribe every economic ill to the “chiseler,” the “unfair” competitor, 
and the “price cutter,” and to sublimate the desire for greater profits 
into a demand for morality in business. Under these circumstances, 
such phrases cannot avoid a state of flux which spells the very negation 
of a settled standard. 

Of all the twenty-nine bases controlling the denial, revocation, and 
suspension of licenses to deal in motor cars, limitation of numbers is 
most overtly and at the same time most effectively realized through the 
provision, peculiar to Ohio, that every dealer have “an established place 
of business used solely and exclusively for the sale of motor vehicles.””” 
Restriction of numbers by means of elimination of what might be called 
marginal units has the seeming merit of keeping the business for those 
who claim to be in “good standing.” That elimination may take various 
forms. Where a business is harassed by the competition of a substitute 
product, the drive is apt to be against the producers of this effective 
substitute. The oleomargarine-butter clash provides the classic example 
of success in this method of pruning." In other areas different economic 
factors will mark for extinction a certain mode of producing or selling 
which threatens the older or more orthodox form. Legislative efforts 
to ban the competition of second-hand materials in the manufacture of 
articles of bedding have been unsuccessful.‘ But on the distribution 

°* Mutual Film Corp. v. Ohio Industrial Commission, 236 U.S. 230, 59 L. Ed. 552 
“n.. ex wk, Squire v. National City Bank, 56 Ohio App. 401, 11 N.E. (2d) 93 
(1936). See note 63 supra for the Harmon case. 

°° Raabe v. State, 7 Ohio App. 119, 28 Ohio C.C. (N.S.) 169 (1917); Myer v. 
O’Dwyer, 15 Ohio N.P. (N.S.) 129, 24 Ohio Dec. 134 (1913), aff'd g0 Ohio St. 341, 
107 N.E. 759 (1914). 

*? Rose v. Baxter, 18 Ohio Dec. 658, 8 Ohio C.C. (N.S.) 550 (1908). 

°** Federal Trade Commission v. Klesner, 280 U.S. 19, 74 L. Ed. 138 (1929). 

®° Ohio G.C. sec. 6302-3 (9). 

7° Powell v. Pennsylvania, 127 U.S. 678, 32 L. Ed. 253 (1888); McCray v. United 
States, 195 U.S. 27, 49 L. Ed. 78 (1904); Magnano & Co. v. Hamilton, 292 U.S. 40, 
78 L. Ed. 1109 (1934). 


"! Weaver v. Palmer Bros. Co., 270 U.S. 402, 70 L. Ed. 654 (1926); Lisichin v. 
Andrews, 26 F. Supp. 882 (S.D.N.Y. 1938). 
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side relative success has attended such purging in the case of auction™ 
and trading stamp™ selling, while chain store taxation has at least 
postponed the demise of the corner merchant.”* 

The Ohio statutory provision is directed at the rough counterpart 
to these “alien” competitors in the automobile business—the fly-by-night 
seller of an occasional car, the small-town dealer who must sell other 
articles to carry his overhead, the junk dealer who offers to the market 
a rebuilt car, and the finance company which employs the market to 
absorb the cars it has repossessed. The statute carries, however, no out- 
right prohibition against any of these marginal dealers; the requirement 
is only that they have an “established place of business” “used solely and 
exclusively” for the merchandising of motor cars.’* In the comparatively 
early case of Chicago v. Netcher,"* this lesser degree of restriction did 
not save a statute which sought to break the financial back of department 
stores by prohibiting the sale of goods, clothing, jewelry, and drugs in 
the same building with meats, butter, and cheese. More recently, how- 
ever, the Colorado Act,"’ requiring the partitioning of drug and other 
stores engaged in the serving of food as well as the vending of mer- 
chandise, successfully ran the gamut of judicial scrutiny. Both the fed- 
eral and state courts in upholding that act based their opinion substan- 
tially on the ground that “while there was a sharp conflict in the opinion 
of experts in the field on health . . . , there is substantial evidence that 
the requirement as to a separate room will tend to promote and protect 
public health.”** The Supreme Court of the United States in a per 
curiam opinion™ affirmed the lower federal court on the strength of 

*® Most but not all courts have sustained various types of restrictions designed to take 
the profit out of auction selling. Holsman v. Thomas, 112 Ohio St. 397, 147 N.E. 750 
(1925) (requirement of permanency in ownership and business activity); Gordon v. City 
of Indianapolis, 204 Ind. 79, 183 N.E. 124 (1932) (sales limited to 30 days per year); 
Mogul v. Gaither, 142 Md. 380, 121 Atl. 32 (1923) (combining both of the above); 
Biddles v. Enright, 239 N.Y. 354, 146 N.E. 625 (1925) (prohibiting sales under artificial 
light). Contra: People v. Gibbs, 186 Mich. 127, 152 N.W. 1053 (1915) (prohibiting all 
but daytime sales); Commonwealth v. Loeb, 245 Ky. 843, 54 S.W. (2d) 373 (1932) 
(permanency requirements). In Meyers v. Copelan, 117 Ohio St. 622, 160 N.E. 855 
(1927), complete prohibition was sustained 3 to 4 in a peculiar situation arising out of 
the interpretation of Ohio Const. Art. IV, sec. 2. 

78 Rast v. Van Deman & Lewis Co., 240 U.S. 342, 60 L. Ed. 679 (1916); State v 
Wilson, 101 Kan. 789, 168 Pac. 679 (1917). The earlier state decisions, unfavorable for 
the most part are collected in Notes (1916) 29 Harv. L. Rev. 779; (1916) 64 U. of Pa. 
L. Rev. 734. 

** State Board of Tax Comm. v. Jackson, 283 U.S. 527, 75 L. Ed. 1248 (1931); 


Fox v. Standard Oil Co., 294 U.S. 87, 79 L. Ed. 780 (1935); Great Atlantic & Pacific 
Tea Co. v. Grosjean, 301 U.S. 412, 81 L. Ed. 1193 (1937). 

*© Opinions of the Attorney General, 3131 (1938). 

7° 183 Ill. 104, 55 N.E. 707 (1899) . 

77 Colo. Laws 1935, c. 118. 

78 Opinion of the Justices, 97 Colo. 587, 597 (1935); Kress & Co. v. Johnson, 16 
F. Supp. 5 (1936); Noted (1937) 22 Iowa L. Rev. 736. 

™ Kress & Co. v. Johnson, 299 U.S. 511, 81 L. Ed. 378 (1936). 
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Powell v. Pennsylvania,” Price v. Illinois,” Standard Oil Co. v. City 
of Marysville, and Nebbia vy. New York.** A summary of the four 
cases shows very well the Supreme Court’s attitude toward legislative 
discretion in the matter of police regulation. In the Price and Standard 
Oi Co. cases the Court said that it was plainly not enough in demon- 
strating the invalidity of legislation that the subject matter should be 
debatable. If debatable, the legislature is entitled to its own judgment, 
and it is enough that the statute has some evidence to support its declara- 
tion that the public health and safety will be promoted. The Powell 
and Nebbia cases are rested upon the premise that every possible presump- 
tion is in favor of the validity of a statute, a presumption which continues 
until the contrary is shown beyond a reasonable doubt, and that if some 
evidence is presented favorable to the legislative action a declaration of 
unconstitutionality is impossible. But it must be borne in mind that the 
sale of food and merchandise in close proximity can raise some question 
of contamination, and no proof is needed that the courts are zealous 
guardians of the public health. Against this is to be set the extreme diffi- 
culty of demonstrating any kind of danger resulting from the sale of 
automobiles in the same establishment with refrigerators, automobile 
finance loans, or junk, although something of a case can perhaps be 
made out for the requirement of a principal place of business. Even 
under the Kress view, then, the quantum of governmental power 
exerted may be condemned as wanting in any support save from the 
unacceptable thesis that public welfare justifies a limitation on the num- 
ber who engage in ordinary callings. 

More than this, however, while the Ohio statutory provision on its 
face does not prevent one from dealing in both automobiles and other 
articles, realism compels the conclusion that such must be the practical 
consequence of its enforcement. For the requirement of a principal place 
of business devoted solely to the separate business of car-selling, is suffi- 
cient to sever the thread of profit by which the marginal dealer hangs 
and consequently to blot him out of the competitive picture. By both 
federal and state statutes, various business activities under the same 
common ownership have been expressly prohibited and the courts have 
received these statutes favorably where it was shown that the effect of 
the statute was to prevent monopolistic tendencies.“* Even where the 

*° 127 U.S. 678, 32 L. Ed. 253 (1888). 

*1 238 U.S. 446, 59 L. Ed. 1400 (1915). 

*? 279 U.S. 582, 73 L. Ed. 856 (1929). 

*8 291 U.S. 502, 78 L. Ed. 940 (1934). 

** Hammond Packing Co. v. Arkansas, 212 U.S. 322, §3 L. Ed. 530 (1909); United 
States v. Delaware & Hudson Co., 213 U.S. 367, 53 L. Ed. 836 (1909); Crescent Cotton 


Oil Co. v. Mississippi, 257 U.S. 129, 66 L. Ed. 166 (1921); Federai Trade Commission 
v. Western Meat Co., 272 U.S. §54, 71 L. Ed. 405 (1926). 
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evidence showed no attempt to monopolize in fact, the possibility of it 
was sufficient to sustain a statute requiring ownership of theaters to be 
separated from the production of the films.*’ But this has been the 
limit of judicial tolerance; where the possibility of a monopoly was 
wholly lacking, a statute prohibiting a public utility from selling gas 
and electrical appliances has been held unconstitutional.“° The Ohio 
provision thus necessarily falls without the area of judicial approbation, 
for its very purpose is to restrict rather than to enlarge the group engaged 
in selling motor cars. So long as courts continue to nurture the monopoly 
complex and to determine constitutionality in terms of the perspective 
it affords, so long will limitation formulae of the Ohio type, like those 
most recently proposed on analogy to utility control, remain in the 
shadow of the judges’ guillotine. 
Henry M. THULLEN 


CORPORATIONS 


CoRPORATIONS — AMENDMENTS TO ARTICLES — ABOLISHING 
AccruEp Divipenps — A PossiBLE SOLUTION 


In the unanimous opinion of the board of directors of the National 
Refining Company, payment in cash of the accrued dividends on its 
preferred stock would seriously impair the company’s working capital. 
The board, therefore, submitted*to its stockholders for approval an 
amendment providing for the issuance of a prior preferred stock with 
an option in the present preferred stockholders to exchange each share 
of their stock for one and one-third shares of the new prior preferred 
stock and three-fourths of a share of common stock. The amendment 
was approved by more than the required two-thirds vote of each class of 
the outstanding stock. 

An action was brought by the dissenting minority holders of the 
preferred stock to enjoin the board of directors from putting into opera- 
tion this amendment. The Court refused to grant the injunction. John- 
son Vv. Lamprecht, 133 Ohio St. 567, 15 N.E. (2d) 127 (1938). 

By this decision the Supreme Court of Ohio has not only adopted 
the progressive view but has forged ahead on the trail that other states 
have solicitously tried to clear since the famous case of Trustees of Dart- 

“© Paramount Pictures Inv. v. Langer, 23 F. Supp. 890 (1938). 

*“® Capital Gas & Electric Co. v. Boynton, 137 Kan. 717, 22 Pac. (2d) 958 (1933). 
Petition for certiorari was granted by the Supreme Court of the United States but later 


dismissed because of a procedural defect. Boynton v. Hutchinson Gas Co., 292 U.S. 601, 
78 L. Ed. 1464 (1934). 
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mouth College v. Woodward, 4 Wheat. 518, 4 L. Ed. 629 (1819), 
wherein it was decided that a charter was a contract between the 
corporation and the state that could not be impaired by legislative action 
in violation of Article I Section 10 of the Constitution of the United 
States which provides that “No State shall . . . pass any . . . law 
impairing the obligation of contracts. . . . ” 

An escape from the patent rigidity of this decision was suggested by 
Mr. Justice Story who, in his concurring opinion, suggested that a state 
insert in every charter it granted a provision whereby it reserved the 
power to alter, amend, or repeal such charter or any provisions thereof, 
at will. Today there is no state which does not reserve to itself such 
power either by constitution or general statutory law. 

In Article XIII Section 2 of the Ohio Constitution, Ohio has 
reserved to the General Assembly the power to alter or repeal the laws 
under which a corporation may be formed. This reserved power has 
been delegated to the corporation by sections 8623-14 and 8623-15 of 
the Ohio General Code. 

Two lines of irreconcilable authority have developed concerning the 
power of a corporation to amend its articles solely by virtue of the reser- 
vation of such power to the state. 

The strict view espoused by New Jersey in Zabriskie v. Hackensack 
& N.Y.R. Co., 18 N.J. Eq. 178, 90 Am. Dec. 617 (1867), is to the 
effect that such reservation could not give a majority of the stockholders 
a power to alter or amend which had been reserved to the state; that 
“it was a reservation to the State, for the benefit of the public, to be 
exercised by the State only.” ‘This view is followed in a few states 
including Utah. Garey v. St. Joe Mining Co., 32 Utah 497, 91 Pac. 
369 (1807); but see Salt Lake Automobile Co. v. Keith O’Brien Co., 
45 Utah 218, 143 Pac. 1015 (1914). The basis of the decisions taking 
this view is the theory that the contract relations existing between the 
shareholders inter sese do not come within the contemplated scope of the 
power reserved to the state. 

The broad view, which is founded on the postulate that a stock- 
holder is bound by the rule of the majority when the corporate charter 
contains a stipulation that it is subject to amendment and alteration, is 
the view accepted by most courts. 7 FLETCHER, CYCLOPEDIA OF 
CorporATions, perm. ed., sections 3695-3697. Such power is broad 
enough to give the corporation the right to alter the contract existing 
between it and the stockholders. It constitutes nothing more than the 
ordinary case of a stipulation that one of the parties to a contract may 
vary its terms with the consent of the other contracting party. Durfee v. 
Old Colony R. Co., 5 Allen (87 Mass.) 230 (1862). 
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In Ohio the lower courts adopted the strict view. It was held in 
Gerber v. American Seeding Co., 28 Ohio N.P. (N.S.) 20 (1930), 
that the power to alter and amend, reserved to the General Assembly, 
did not apply to contractual rights existing between corporations and 
their stockholders. This ruling was supported by a reference to County 
of Santa Clara v. Southern Pacific R. Co., 18 Fed. 385 (1883), which 
in turn was based flatly on the New Jersey view. 

Fortunately, the Court of Appeals in Williams v. National Pump 
Co., 46 Ohio App. 427, 188 N.E. 756 (1933), reversed the lower 
court which had followed the Gerber case, supra. It held that the res- 
ervation to the state, by the constitution, and to the corporation by Ohio 
G.C. secs. 8623-14 and 8623-15, is an integral part of the stockholders 
contract and may be exercised by the corporation. By adopting the broad 
view the court placed Ohio in line with the majority and preserved for 
Ohio corporations a greater facility to meet economic demands of the 
day through desired changes in the capital structure. When a corpora- 
tion is checked in its efforts to regiment its finances, by antiquated con- 
cepts, premature senility is forced upon it, and continued existence is 
often a lingering death. 

In Johnson v. Lamprecht the articles of incorporation of the Na- 
tional Refining Co., contained the following provisions pertinent to the 
preferred stock: 

“(2) The corporation shall not be at liberty, without consent in 
writing first obtained of the holders of 24 in amount of the 
preferred stock issued and outstanding— 

“(a) To create or issue any other or further shares ranking 
in any respect part passu with or in priority to the 
aforesaid issue of preference shares. 

“(3) The said preference shares shall carry and be entitled to a 
fixed cumulative preferential dividend not to exceed 8% per 
annum on the par value thereof. 

“Tf in any year dividends amounting to eight per centum (8%) 
per annum shall not be paid on such preferred stock, the 
deficiency shall be a charge on the net profits and be payable, 
but without any interest before any dividends shall be paid or 
set apart for the common stock.” 

Admitting that a corporation has the power to amend its articles and 
so affect the contract of the existing stockholders (Curran, Minority 
Stockholders and the Amendment of Corporate Charters, 32 Mich. L. 
Rev. 743; 1934) the issue remains: may a corporation so amend its 
articles as to divest the minority holders of the preferred stock of their 
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accrued, but undeclared, dividends? Stated in another way the problem 
is, how far may the corporation go in altering the contract existing 
between it and the stockholders? 

It was the admitted purpose of the amendment in Johnson v. Lam- 
precht to eliminate payment of the accumulated and unpaid dividends on 
the preferred stock. In effect, though not in theory, the decision does 
eliminate such accumulated and unpaid dividends, for even though the 
holders under the amendment have the option of retaining their stock or 
of exchanging it for the proposed new issue, the stock which they hold 
is now second preferred and by contract their only right to preferential 
payment is to be paid before any payments are made to the common 
stockholders. 

One of the leading cases on the problem involved here is Morris v. 
Public Utilities Co., 14 Del. Ch. 136, 122 Atl. 696 (1923). After an 
extensive review of virtually all the authority the court concluded that 
in the issuance of new classes of prior preferred stock only a preference 
was involved, and this was clearly permitted by the Delaware Corpora- 
tion Law. But the court refused to carry the broad view to the extent 
of its possible ramifications by refusing to allow an amendment to the 
articles which attempted to destroy the right of an objecting holder of 
preferred stock to accrued and unpaid dividends thereon. 

Although the framers of the Delaware Corporation Law, as it existed 
at the time of the Morris case, had drafted it broadly enough to meet 
just such a situation as was presented in the Morris case, the court did 
not see it that way. In 1927, section 26 of the Delaware Corporation 
Law was amended to read that a Delaware corporation “ . . . may, 
from time to time, when and as desired, amend its Certificate of In- 
corporation . . . by increasing or decreasing its authorized capital stock 
or reclassifying the same by changing the number, par value, designa- 
tions, preferences, or relative participation, optional or other special 
rights of the shares... . ” Del. Rev. Code (1935). The majority 
of the court in Harr v. Pioneer Mechanical Corp., 65 Fed. (2d) 332 
(1933), was convinced that the law as amended was broad enough to 
justify the abolition of the rights of the holders of the present preferred 
stock to receive accrued dividends before any dividends were paid on 
any other stock. Judge Learned Hand dissented. He felt that the deci- 
sion in the Morris case was controlling in spite of the amendment. 

It was not long thereafter, however, that the case of Keller vy. Wi- 
son, 190 Atl. 115 (Del. Ch., 1936), raised the same general problem 
in the Delaware Court. Again, in the face of the amended law the 
court followed the decision of the Morris case. It intimated that since 
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the corporation was formed prior to the amendment of 1927 the amend- 
ment could not have any effect on the contractual rights created at the 
time of incorporation. Apparently, the loophole which the court left 
for subsequent decisions was not substantial for when it had before it 
another case with the same problem it again followed the Morris case 
even though the corporation was created after the 1927 amendment. 
Johnson v. Consolidated Film Industries, 194 Atl. 844 (Del. Ch., 
1937). It is submitted that under this broad statute the decision should 
have gone the other way. 

If an amendment to the articles is such as to divest the holders of 
the preferred stock of a vested right it is invalid. Morris v. Public Uti- 
ities Co., supra; Keller vy. Wilson, supra; Johnson v. Consolidated Film 
Industries, supra; Louis Pronick v. Spirits Distributing Corp., 58 N.J. 
Eq. 97, 42 Atl. 586 (1899); Gen’l Investment Co. v. American Hide 
and Leather Co., 97 N.J. Eq. 214, 127 Atl. 529 (1925), Afd. 98 
N.J. Eq. 326, 129 Atl. 244 (1925). The consideration in the liberal 
decisions is no longer based on the “contract clause” of the Constitution 
of the United States but on the 14th amendment thereto, “No State 
shall . . . deprive any person of . . . property, without due process of 
MAsca” 

All courts will permit the alteration of mere preferences as dis- 
tinguished from vested rights. Morris v. Public Utilities Co., supra; 
Davis v. Louisville Gas & Electric Co., 16 Del. Ch. 157, 142 Atl. 654 
(1928); Pennington v. Commanwealth Hotel Construction Corp., 
17 Del. Ch. 394, 155 Atl. 514 (1931); Hinckley v. Schwarzschild & 
Sulzberger Co., 107 App. Div. 470, 95 N.Y.S. 357 (1905); 
Breslav v. N. Y. & Queens Electric Light & Power Co., 249 App. 
Div. 181, 291 N.Y.S. 932 (1936), Af?'d w/o op. 273 N.Y. 593, 
7 N.E. (2d) 708 (1937); In re Kinney et al., 18 N.E. (2d) 645 
(New York, 1939). What constitutes a vested right is the mooted 
question the answer to which is dependent upon the statutes of the state 
and the attitude of the court construing them. 

Those courts which seek to delimit the class of vested rights have 
gone so far as to say, but not to hold, that the reserved power of the 
state gives the state the unqualified right to alter or amend the articles 
or confer upon the stockholders the right to do so, irrespective of the 
nature and character of the change involved. In short, all rights of the 
stockholder are made subservient to corporate needs. Hinckley v. 
Schwarzschild &F Sulzberger Co., supra. A similar attitude was ex- 
pressed in Delaware. Davis v. Louisville Gas & Electric Co., supra. 


Subsequent decisions in both states failed to carry out the expressions. 
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Breslav v. N. Y. & Queens Electric Light &F Power Co., supra; Keller 
v. Wilson, supra. 

To the writers of THE Mopern CorPoraTION AND PRIVATE 
Property (Berle and Means) such a policy is apparently not socially 
desirable. They seem to be unduly solicitous of the possible harm and 
injustice that will inure to the rights of the minority stockholders. With 
all due respect to the opinion of the authors, it is submitted that the 
possible injury to the minority stockholders will be more than compen- 
sated by the increased benefits to the corporation, its creditors, and those 
dependent upon it. For the benefit of the corporation a dissenting minor- 
ity of the stockholders should not have the power to enjoin a necessary 
and desirable amendment. 

The Ohio General Corporation Act which was adopted in 1927 was 
based on the contractual theory with regard to the rights and relation- 
ship of the stockholder to the corporation. Dodd, Amendment of Cor- 
porate Articles under the New Ohio General Corporation Act (1930) 
4 Univ. of Cincinnati L. Rev. 129. The spirit to be drawn from its 
broad provisions is not unlike that of the Delaware Corporation Law. 
It was the intention of the framers to give great latitude to the corpora- 
tions in altering the capital structure to meet economic demands. John- 
son V. Lamprecht, supra, was properly decided in accord with the desired 
effect of the Ohio act. 

With the decision of the principal case at hand, counsel and corpo- 
rate directors may well speculate as to the extent of the changes con- 
templated as being within the scope of the decision. The action of a 
majority of the stockholders in changing preferred stock into common 
stock was upheld in Ohio. Wiliams v. National Pump Corp., supra. 
Conversely, paragraph (f) of section 14 of the Ohio Corporation Act 
would seem to be broad enough to permit the change of common stock 
into preferred stock. With a statute quite as broad, New Jersey, follow- 
ing its commitment to the strict view, refused to sanction a change of 
common stock into preferred. Grausman vy. Porto-Rican American 
Tobacco Co., 95 N.J. Eq. 155, 121 Atl. 895 (1923), Aff'd 95 N.]J. 
Eq. 223, 122 Atl. 815 (1923). 

In the course of the opinion in the principal case, the court held that 
the minority dissenting preferred stockholders were at liberty to retain 
their present preferred stock on the same terms and conditions as they 
now held it, thus emphasizing the fact that no rights were invaded. 
Later, in discussing the right of dissenting shareholders to ask for an 
appraisal of their stock under section 72 of the Ohio General Corpora- 
tion Act, the court held that the stockholders have a right to ask for 
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appraisal if the purpose of the amendment is to change the express terms 
and provisions of any of the outstanding shares having preference in 
dividend, redemption price, or liquidation price over any other class of 
shares and implied that the express terms had been varied so as to war- 
rant appraisal under said section. 

It is submitted that the court was inconsistent in holding that the 
stockholders might both retain the stock upon the same terms or consider 
the express terms varied by the amendment so as to justify an appraisal. 
Having cautiously maneuvered the amendment through the labyrinth of 
the provisions pertinent to the preferred stock as heretofore set out, the 
court left little doubt as to the fact that no vested interest, preferences, or 
other rights of the dissenting prefered stockholders had been violated. 
Thus it would seem that ipso facto no express terms could have been 
varied. It is submitted that section 72 should not have been held 
applicable. Perhaps the court was straining the point in order to avert 
the possibility of future litigation in deference to Professor Dodd, supra, 
who suggested that a literal construction of “express terms” as defined 
in section 4 of the Ohio General Corporation Act would narrow the 
rights of appraisal and result in much litigation. See Senate Bill 47 
section 8623 (8) which reads: “The term ‘express terms and provi- 
sions’ with reference to a class of shares means only the statements 
expressed in the articles with respect thereto.” 

In conclusion it is significant to note that the Ohio State Bar Associa- 
tion Committee on Corporation Law in its December 26, 1938 report 
on proposed amendments to thé General Corporation Act deemed it 
necessary to include provisions specifically providing for the power to 
eliminate accrued, undeclared, cumulative dividends and also for the 
right of appraisal of shares where the accrued dividends on preferred 
shares are eliminated by such amendment to the articles. (See Senate 
Bill No. 47, 93rd General Assembly, Regular Session, 1939-1940). 

ARTHUR E. ORLEAN 


CRIMINAL LAW 


CriMInaL Law — Sprinc Gun, Liasitity For Use oF 


To prevent repetition of a destructive forage on his melon patch, 
defendant concealed two spring guns on his land, one at each end of 
the patch. One Wagoner, attempting to repeat a prior sortie, touched a 
wire and received numerous body wounds. An indictment under Sec- 
tion 12420 of the Ohio General Code, shooting with intent to wound, 
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followed. Defendant claimed that two large signs, posted one at each 
end of the field, gave adequate warning and negatived intent. Speaking 
through Judge Gorman, the court said that the foreseeable consequences 
and obvious intent shown by the contrivance were to injure anyone 
coming on the land. Therefore, if the proof adduced brings the act of 
defendant within the statute, no specific enactment prohibiting the use 
of a spring gun to defend land is necessary. Childers v. State, 133 Ohio 
St. 508, 14 N.E. (2d) 767 (1938). 

Neither criminal nor tort liability for using a spring gun to repel a 
trespass was recognized by the English common law. In 1827 Parlia- 
ment enacted a statute which made it a misdemeanor to use a spring gun 
except from sunset to sunrise in defense of a dwelling. (7 & 8 Geo. IV, 
c. 18, repealed and substantially re-enacted in 1861, 24 & 25 Vict., 
c. 95, sec. 1, & c. 100, sec. 31). No American court has ever approved 
or followed the view of the English common law in so far as it per- 
mitted the use of a spring gun to protect land or its growing product or 
to prevent or repel a misdeed less than a felony. One state, Wisconsin, 
has adopted a statute forbidding the employment of a spring gun for any 
purpose. Schmidt v. The State, 159 Wis. 15, 149 N.W. 388 (1914). 
Only one court has ever intimated that setting up a loaded spring gun 
may be per se unlawful as a nuisance. State v. Moore, 31 Conn. 479, 
83 Am. Dec. 159 (1863). Perhaps the reason for this may well be 
that it is the only case ever to reach a court after a spring gun had been 
set up but before injury had resulted. In all others, there being an 
injury, the court either justified the use or upheld a lower court convic- 
tion without pausing to discuss this point. However, in so far as spring 
guns are employed for the purpose of protecting land, in the light of the 
uniform refusal to uphold their use, it would seem that no statute should 
be necessary to classify them as nuisances. 

Except for one court, supra, bound by a statute, the authorities uni- 
formly agree that spring guns may be utilized only when the owner of 
property, were,he present in person, would be justified in employing 
force sufficient to maim or kill. There is a conflict among the courts as 
to when such a situation arises. Some have adopted the view that force 
might be used to prevent the commission of arson, rape, robbery, burg- 
lary, and homicide, stating that at early common law this was the test 
for permissible use of destructive force. State v. Marfaudille, 48 Wash. 
117, 92 Pac. 939 (1907). This view of the common law is question- 
able. Thus, a spring gun may be used to protect a farm store room from 
being broken and entered, Gray v. Coombs, 30 Ky. 478, 23 Am. Dec. 
431 (1832); again, to guard a chicken coop and its inmates, with the 
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added requirement that notice be given, U. S$. v. Gilliam, 25 Fed. Cas. 
1319, 1 Hayw. & H. 109 (1882); so, too, to prevent a felonious entry 
of a public store, Schuerman v. Sharfenberg, 163 Ala. 337, 50 So. 335 
(1909). Others limit the use of such force to the defense of a dwelling. 
Hooker v. Miller, 37 Iowa 613, 18 Am. Rep. 18 (1873), dictum; 
Simpson v. The State, 59 Ala. 1, 31 Am. Rep. 1 (1877). So in State 
v. Beckham, 306 Mo. 566, 267 S.W. 817 (1924), the owner of a 
store who placed a spring gun there to prevent all too frequent burglaries, 
with the resultant death of a felonious intruder, was held guilty of man- 
slaughter. In Pierce v. Commonwealth, 135 Va. 635, 115 S.E. 686 
(1923), a conviction of murder in the second degree, where death 
resulted from a spring gun to one who broke into a building not a private 
dwelling, was upheld. However, “dwelling” has been interpreted to 
mean more than a house wherein people live. Thus, it has been held 
that a man’s place of business is, to him, the same as his home and a 
killing there of a burglar would be justified. Schuerman v. Sharfenberg, 
supra, dictum, in refusing recovery for injuries received by a felonious 
intruder from a spring gun. A chicken coop situated sixty feet from 
the place of residence was held to be part of the dwelling. U. S. v. 
Gilliam, supra, Two courts have said that the use of a deadly force, in 
each case a spring gun, was not justified in defense of any property, 
even a dwelling, unless occupied. This right can be exercised only if, 
in the eyes of a reasonable man, danger is imminent to the life or limb 
of the owner of the dwelling or to any of its occupants. State v. Green, 
118 S. Car. 279, 110 S.E. 145 (1921); State v. Barr, 11 Wash. 481, 
39 Pac. 1080 (1895), overruled by State v. Marfaudille, supra. 

In recent years courts have displayed a tendency to consider the 
preservation of human life as of greater importance than that of property. 
Therefore, though conflict exists in the reported cases, it is not felt that 
the question of the use of spring guns is a settled one even in those states 
whose courts have had occasion to pass on it. For no one court has 
decided a sufficient number of cases to be able to say that the question is 
too well settled to bear re-examination. Further, no decision of the last 
two and one-half decades has condoned the employment of a spring gun 
for the purpose of preventing or repelling a felonious intrusion in defense 
of any property other than a dwelling house. 

Davin GUBERMAN 
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DECLARATORY JUDGMENT 


DeEcLaraTory JUDGMENT — AN ALTERNATIVE REMEDY AND 
LimitTaTION 


The plaintiff brought an action for declaratory judgment under 
Ohio G.C. sec. 12102-1 et seq. to have a note cancelled and declared 
void as usurious because no consideration was given. The defendant con- 
tended that the bill could not be brought under the Uniform Declara- 
tory Judgment Act because the plaintiff had another remedy. The 
Supreme Court held that the remedy is alternative in any case in which 
the court, in the exercise of its sound discretion, finds the relief sought 
to be within the spirit of the act and where speedy relief is necessary to 
the preservation of rights which might otherwise be impaired or lost. 
Schaefer v. First National Bank of Findlay, 134 Ohio St. 511, 18 N.E. 
(2d) 263 (1938). 

This is the first time the problem of whether the relief under the 
act is alternative has been before the Ohio Supreme Court. The problem 
was unsettled in the lower courts. The view had been taken that the 
act should be liberally construed. Kochs v. Kochs, 49 Ohio App. 327, 
2 Ohio O. 212 (1935); R.K.O. Distributing Co. v. Realty Co., 3 
Ohio O. 524 (1935); Walker v. Walker, 132 Ohio St. 137, 5 N.E. 
(2d) 405 (1936). It was early held that the remedy is alternative, 
Flowers v. Metcalf, 4 Ohio O. 301 (1935), but the opposite view was 
reached in Eiffel Realty Co. v. Citizens Trust Co., 55 Ohio App. 1, 
8 N.E. (2d) 470 (1937). There was a strong dissenting opinion in 
this case and the case was severely criticized. Glosser, The Declaratory 
Judgment as an Alternative Remedy in Ohio (1937) 4 O.S.L.J. 1; 
Note (1937-8) 5 U. of Chicago L. Rev. 143. Several courts since the 
Eiffel case have held that the remedy is alternative, and have discussed 
this case but have not seen fit to follow it. Otten v. Cincinnati, 10 Ohio 
O. 276 (1937); Pearson v. Pearson, 58 Ohio App. 503, 16 N.E. 
(2d) 837 (1938). In one case where the plaintiff had another remedy 
the court allowed the declaratory judgment without discussing the 
problem. Cromley v. Prudential Ins. Co., 11 Ohio O. 49 (1936). It 
has been previously held that the remedy is not alternative but dis- 
cretionary with the court. U. S§. Fidelity @ Guaranty Co. v. Savoy 
Grill, Inc., 51 Ohio App. 504, 1 N.E. (2d) 946 (1936). In a recent 
common pleas case the same facts as in the Schaefer case were present 
and a declaratory judgment was given. Schroeder vy. Lewis, 12 Ohio 
O. 393 (1938). 


There is much confusion and conflict in the decisions in other 
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jurisdictions. Some courts have held the remedy is definitely alternative 
in one line of cases, Tuscaloosa County v. Shamblin, 233 Ala. 6, 169 
So. 234 (1936); Cohen v. Rosen, 157 Va. 71, 160 S.E. 36 (1931); 
Chick v. MacBain, 157 Va. 60, 160 S.E. 214 (1931); Dept. of Treas. 
of Ind. v. J. P. Michael Co., 11 N.E. (2d) 512 (Indiana, 1937); 
Allison v. Sharp, 209 N.C. 477, 184 S.E. 27 (1936), while in another 
line of cases they have held that the remedy is exclusive and can only 
be used when another adequate remedy is not available. Bagwell v. 
Woodward Iron Co., 184 So. 692 (Alabama, 1938); American Nat. 
Bank & Trust Co. v. Kirshner, 162 Va. 378, 174 S.E. 777 (1934); 
Brindley v. Meara, 209 Ind. 144, 198 N.E. 301, ror A.L.R. 682 
(1935); Green v. Inter-Ocean Casualty Co., 203 N.C. 767, 167 S.E. 
38 (1932). Several jurisdictions have rather clearly taken a stand that 
the remedy is alternative. Farmers Merchants Bank v. Bilstein, 283 
N.W. 138 (Minnesota, 1939); Lisbon Village District v. Town of 
Lisbon, 85 N.H. 173, 155 Atl. 252 (1931); Kaletkau v. Hall, 27 
Haw. 420 (1923); Miller v. Siden, 259 Mich. 19, 242 N.W. 823 
(1932). This is strikingly illustrated in Michigan where the Miller 
case was criticized by Borchard, The Declaratory Judgment an Exclu- 
sive or Alternative Remedy (1932) 31 Mich. L. Rev. 180, and the 
court took an even narrower view point in Wolverine Mut. Mtr. Ins. 
Co. v. Clark, 277 Mich. 633, 270 N.W. 167 (1936). A third group 
of courts have taken the liberal view and have held consistently that the 
remedy is alternative. Wollenberg v. Tonningsen, 8 Cal. App. (2d) 
722, 48 Pac. (2d) 738; Hays Committee v. Hays Guardian, 260 Ky. 
586, 86 S.W. (2d) 313 (1935); Penn v. Glenn, 10 Fed. Supp. 483 
(1935). It is to be noted that since the Penn case the new Rules of 
Procedure for Federal Courts have been adopted, and in Rule 57 this 
problem has been taken care of so that as far as the Federal courts are 
concerned the remedy is alternative. 

Other authorities are as much in disagreement as are the courts. 
BorcHARD, DECLARATORY JUDGMENTS, (1934), Pp. 147 ef seq.; 
16 Am. Jur., Declaratory Judgments, sec. 13; 1 Corpus Juris Secun- 
dum, Actions, sec. 18 (8); 114 A.L.R. 1361 (1938), and earlier 
annotations therein referred to; Note (1932) 32 Col. L. Rev. 536; 
Borchard, Declaratory Judgments in Pennsylvania (1934) 82 U. of 
Pa. L. Rev. 317; Note (1934) 44 Yale L.J. 694; Borchard, An Indi- 
ana Declaratory Judgment (1935) 11 Ind. L.J. 376; Missouri Declar- 
atory Judgment Act (1937) 5 Kans. City L. Rev. 77. 

Most of the states have reached a midway position on this question 
either by the direct language of their decisions or as evidenced by a 
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swinging from one view to the other. It would seem to this writer that 
the weight of authority is in accord with the Schaefer case, t.e., that the 
remedy is neither alternative nor exclusive, but that it rests in the sound 
discretion of the court whether relief shall be given when there is another 
less desirable remedy and so the relief asked for is within the spirit of 
the act. This conclusion is arrived at by the fact that many jurisdictions 
have swung from one side to the other without any apparent reason 
except that in one case the remedy was more desirable than the coercive 
remedy and in another case less desirable. The fact that courts have 
taken a stand that the remedy is not alternative, and later given declara- 
tory relief where another adequate remedy existed without any comment 
on the point; the fact that courts have taken a definite stand that the 
relief is alternative, and then when a close case came up justified their 
refusal to give the declaratory relief on some technical grounds; the 
very fact that the various writers have spent so much time trying to 
justify and distinguish these cases would tend to show that the courts 
have taken the view set down in the Ohio case while trying to uphold 
their former decisions. 

The Ohio Supreme Court has laid a very flexible groundwork for 
a very far reaching remedy. In the face of all the clamor for procedural 
reform it is hoped that the bench and bar will use this remedy to cut 
down time and expense. The legislature has refused to define, lest the 
craft of man evade the definition. The bench should, in using this dis- 
cretionary power, confine itself to the facts at hand and not lay down 
unnecessary precedents which will be binding on later equally competent 
courts. This decision and rule will further avoid the difficult problem 
with which equity has to contend of deciding what “adequacy of the 
other remedy” means and when it exists. Ropert E. TEAForp 


EVIDENCE 


EvipENCE — IMPEACHMENT OF ONE’s Own WITNESS 


Defendant was charged with the crime of burglary. On trial the 
State introduced a witness who, before being convicted of the same 
crime, had made a sworn statement confessing his part in the affair and 
naming defendant as an associate. On the stand the witness failed to 
identify defendant as one of his accomplices. Surprised by this change 
of face the prosecutor was permitted to question the witness with regard 
to his previous sworn statement. In reversing the Court of Appeals 
which had reversed the Common Pleas Court, the Supreme Court held: 
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(1) That the prosecutor was justifiably surprised; and (2) that being 
thus surprised, it was proper for him to question the witness as to his 
prior inconsistent statements in order to probe his conscience and to 
refresh his recollection." 

The general rule that one may not impeach his own witness and 
the extent to which it has been modified by exceptions remains a trouble- 
some problem today.” While the origin of this rule is not definitely 
known, it is commonly asserted to have had its roots in the primitive 
trial by compurgation.* However, it has recently been suggested that a 
more probable source is to be found in the gradual emergence of the 
adversary method of trial from the old inquisitorial system.* Whatever 
its background, the rule seems to have had its beginnings in modern 
jurisprudence at least as early as 1681.° After its application in the trial 
of Warren Hastings” in 1788, the rule became established beyond ques- 
tion in both civil and criminal cases.’ Starting with the case of State v. 
Norris* in 1796, the rule has been quite generally accepted in this coun- 
try, yet the modifications and exceptions attached to it have been so 
varied as to make it almost impossible to deal in terms of generalities 
when discussing the views expressed in the cases.° 

Broadly speaking the usual ways of impeaching a witness are by 
showing bad character,’® which includes proof of conviction of crime and 
reputation for truth and veracity; or by showing bias and interest; or 
by showing that the witness had made prior contradictory statements; 
or by showing the facts to be otherwise than as testified to by the wit- 
ness. While the courts have been uniform in refusing to allow a party 

* State v. Duffy, 134 Ohio St. 16, 11 Ohio O. 377, 15 N.E. (2d) 535 (1938). 

* The numerous cases to be found in the digests attest the truth of this statement. 

> Wicmore, Evipence (2d Ed. 1923) sec. 896; Crago v. State, 28 Wyo. 215, 202 
Pac. 1099 (1922). 

*Mason Ladd, Impeachment of One’s Own Witness—New Developments (1936) 
4 U. of Chicago L. Rev. 69. 

°In Cooledge’s Trial of the same year the Lord Chief Justice said: “Whatsoever 
witnesses you call, you call them as witnesses to testify to the truth for you; and if you ask 
them any questions, you must take what they have said as truth. Therefore you must not 
think to ask him any questions and afterwards call another witness to disprove your own 
witness.” 8 How. St. Tr. 636 (1681). 

® Warren Hastings’? Trial, Lords Journal, Feb. 9, April 10, 31 Parl. Hist. 369 
(1788). 

7 WicMorE, supra, note 3. 

* 1 Haywood (N.C.) 429, 1 Am. Dec. 564 (1796). 

* Werner, J., in People v. De Martini, 213 N.Y. 203, 212 (1914). “Probably no 
rule of evidence is more generally familiar than the rule that a party may not impeach his 
own witness and yet there is none that has caused greater confusion in practice.” 

1° By “character” evidence the courts usually mean reputation, what others think of 
him and not what he is or what the speaker believes. But most courts will permit the 


question “Would you believe him on oath” to be asked if a proper foundation has been 
laid and if it is based on his reputation for truth and veracity. 
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to impeach his own witness by evidence of bad character,’’ some diversity 


of opinion exists with regard to bias and interest, with perhaps a greater 


2 


number of courts excluding such evidence.” As to prior contradictory 


statements the law appears to be in a state of confusion; so much so, in 
fact, that unqualified statements regarding the various views expressed 
are bound to be inadequate; yet some observations can be made. In one 
way or another practically all courts have made some inroads on the 
rule under this form, whether they recognize an exception or not. Thus 
a substantial number of cases permit a party to interrogate his own wit- 
ness as to previous inconsistent statements, not to discredit him, but 
merely to refresh his recollection.** Cases in this class impose, as a con- 
dition precedent, the requirement of surprise or hostility as in the prin- 
cipal case. Another line of cases, while adopting the doctrine of surprise, 
are more candid than those just considered. ‘These cases recognize an 
exception and frankly admit that the purpose of showing such contra- 
dictory statements is to discredit the witness."* A few of the cases in this 
group appear to confine the procedure to a questioning of the witness,** 
whereas most of them go further and allow outside evidence, including 
other witnesses, to prove the inconsistent statement.’® More liberal still 
have been some of the statutes on this point, adopted in a number of 
states.’ Dispensing with the requirement of surprise, hostility, deception 
and the like, these statutes permit proof of inconsistent statements by 
outside evidence as in the case of an opponent’s witness. Representative 


™! Carrington v. Davis, Wright, 735 (1834); State v. Carlyle, 4 Ohio Dec. Rep. 335, 
1 Cleve. L. Rep. 338 (1878); People v. Minsky, 227 N.Y. 94, 124 N.E. 126 (1919); 
State v. Freeman, 213 N.C. 378, 196 S.E. 308 (1938); Trout v. Commonwealth, 167 Va. 
g11, 188 S.E. 219 (1936). 

12 Schmeltz v. Tracy, 119 Conn. 492, 177 Atl. 520 (1935); People v. Washburn, 
104 Cal. App. 662, 286 Pac. 711 (1930); State v. Lustberg, 11 N.J. Misc. 51, 164 Atl. 
703 (1933); O’Rear v. Manchester Lumber Co., 6 Ala. App. 461, 60 So. 462 (1912). 

14 Hurley v. State, 46 Ohio St. 320, 21 N.E. 645, 4 L.R.A. 161 (1889); People v. 
Michails, 335 Ill. 590, 167 N.E. 857 (1929); Baker v. Roberts & Beir, 209 Iowa 290, 
228 N.W. 9 (1930); Stanley v. Sun Insurance Office, 126 Neb. 205, 252 N.W. 807 
(1934). 

1* Williams v! State, 184 Ark. 622, 43 S.W. (2d) 731 (1932); Carroll v. State, 
55 Okl. Cr. 197, 28 Pac. (2d) 588 (1934); Sullivan v. U. S., 28 Fed. (2d) 147 (1928); 
State v. Lang, 108 N.J. Law 98, 154 Atl. 864 (1931). 

1® People v. Burnstein, 261 Mich. 534, 246 N.W. 217 (1933). State v. Saccoccio, 
50 R.I. 356, 147 Atl. 878. 

16 Williams v. State, 184 Ark. 622, 43 S.W. (2d) 731 (1932); Carroll v. State, 55 
Okl. Cr. 197, 28 Pac. (2d) 588 (1934); Sullivan v. U. S., 28 Fed. (2d) 147 (1928); 
Hulett v. Hulett, 152 Miss. 476, 119 So. 581 (1929). 

17 Ark. Dig. 1921, sec. 4186; California Code Civ. Proc. 1931, sec. 2049; Idaho 
Code 1932, c. 16, sec. 1207; Burns Ind. Stat. 1933, c. 2, sec. 1726; Carroll’s Ky. Code 
1932, Civil Practice Code, sec. 596; Mont. Rev. Stat. 1921, sec. 10666; New York, Civil 
Proc. Act. 1937, sec. 343-a; Ore. Code 1930, c. g, sec. 1909; Texas Code Crim. Proc. 
1928, sec. 732; Wyo. Rev. Stat. 1931, c. 89, sec. 1706. In California the requirement of 
surprise has been read into the statute, Whitelaw v. Whitelaw, 122 Cal. App. 260, 9 Pac. 
(2d) 874 (1932). 
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of this class of statutes is the one adopted in Massachusetts which reads: 
“The party who produces a witness shall not impeach his credit by evi- 
dence of bad character, but may contradict him by other evidence, and 
may also prove that he has made at other times statements inconsistent 
with his present testimony . . .”** 
incorporating the requirements of surprise or hostility and thereby limit- 
ing their effectiveness.” 
facts to be different, it has been universally held, almost from the first, 
that a party is not bound by the testimony of his witness; that is, he may 
prove the facts to be other than as testified, even though the incidental 
effect will be to impeach such witness.”° 


Another exception, separate, in a way, from those just considered, 
| as 


Other statutes have been less liberal, 


With regard to impeachment by proving the 


exists where the witness is a necessary one as in the case of a wil 
There the witness is considered the witness of the law and not that of 
the party calling him. Separate too is the exception where an adverse 
party is called as a witness. Some states, including Ohio, have enacted 
statutes on this problem.** Elsewhere the rule is less settled.” 

Having considered in a general way the status of the law with 
respect to impeaching one’s own witness, an analysis of the reasons 
behind the rule is appropriate. Curiously enough the recent cases in the 
field, by and large, offer little help on this score. Following unques- 
tioningly the precedent laid down in the earlier cases, they make little 
or no attempt to justify the rule, but rather, consider it an elementary 
premise in the law of evidence. Ovutstanding in his vigorous assault on 
the rule, Professor Wigmore would eliminate it in its entirety; ** others 
concur.”” Among the reasons advanced to justify the existence and con- 


18 Mass. Gen. L. 1932, c. 233, sec. 233- 

19D. C. Code 1929, tit. 9, sec. 21; Fla. Comp. Gen. L. 1927, sec. 4377; Ga. Code 
1933, sec. 5879; La. Code Crim. Proc. 1932, sec. 487, 488; N. Mex. Ann. Stats. 1929, 
c. 45, sec. 607; Va. Code 1930, sec. 6215; Vt. Pub. L. 1933, sec. 1702. 

°° State Auto. Mut. Ins. Ass'n. of Columbus, Ohio v. Friedman, 34 Ohio App. 551, 
171 N.E. 419, aff’d. 122 Ohio St. 334, 171 N.E. 591 (1930); Kosienski v. State, 
24 Ohio App. 225, 157 N.E. 301 (1927); Baldassarre v. Pennsylvania R. Co., 24 Fed. 
(2d) 201 (1928); United Factories v. Brigham, 117 S.W. (2d) 662 (Mo. App., 1938). 

*1 Lott v. Lott, 174 Minn. 13, 218 N.W. 447 (1928); Thompson v. Owen, 174 Ill. 
229, 51 N.E. 1046 (1898); State v. Slack, 69 Vt. 486, 38 Atl. 311 (1897); Atwood v. 
Hayes, 139 Okl. 95, 281 Pac. 259 (1928). 

*2 Ohio G. C., sec. 11,497 reads: “At the instance of the adverse party, a party may 
be examined as if under cross examination, either orally or by deposition, like any other 
witness. If the party be a corporation any or all the officers thereof may be so examined 
at the instance of the adverse party. The party calling for such examination shall thereby 
be concluded but may rebut it by counter testimony.” 

*8 Seiffe v. Seiffe, 267 Il. App. 23 (1932); Johnson v. Warrington, 213 Iowa 1216, 
240 N.W. 668 (1932). 

** WicMorE, supra, note 3, sec. 903. 

- Report of the Committee of the Commonwealth Fund, the Law of Evidence, Some 
Proposals for Its Reform XVI, N. 1 (1927), “The rule prohibiting the impeachment of 
one’s own witness . . . has no shadow of good sense in any of its parts.” 
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tinued use of the rule are: (1) a party vouches for his witness or guar- 
antees his credibility;*° (2) a party should not be able to control his 
witness’s testimony ;*" (3) without such a rule the jury might use prior 
contradictory statements substantively as proof rather than to determine 
the witness’s credibility.” 

A common expression of the rule founded upon the reason that a 
party vouches for the credibility of his own witness is found in GREEN- 
LEAF ON EvipENCE:*” “When a party offers a witness in proof of his 
cause, he thereby, in general, represents him as worthy of belief. He is 
presumed to know the character of the witnesses he adduces; and having 
thus presented them to the court, the law will not permit the party after- 
wards to impeach their general reputation for truth, or to impugn their 
credibility by general evidence tending to show them unworthy of belief.” 
The reason thus expressed has been vigorously assailed and not without 
cause.*® The fallacy of this reason seems to lie in the assumption that a 
party knows the character of his witness when, as a matter of fact, he 
has no such knowledge for the obvious reason that he must choose his 
witnesses on the basis of the facts to which they can testify rather than 
on the basis of their character.** Moreover, this reason is not consistent 
with the rule, already noticed, that a party is not absolutely bound by 
the statements of his witness.** 

A more sound reason in support of the rule is that a party should 
not be able to control his witnesses’ testimony. This theory which was 
first asserted by Justice Buller in 1767,*° was frequently reiterated in 
the earlier decisions. Wigmore makes more clear its foundation in the 
following statement: “If it were permissible, and therefore common, to 
impeach the character of one’s witness whose testimony had been disap- 
pointing, no witness would care to risk the abuse of his character which 
might then be launched at him by the disappointed party. The fear of 
the possible consequences would operate subjectively to prevent a repent- 
ant witness from recanting a previously falsified story, and would more 
or less affect évery witness who knew that the party calling him expected 
him to tell a particular story. Of this sort of abuse from the opposite 

°° Biaggini v. Toye Bros. Yellow Cab Co., 163 So. 780 (La. App., 1935); Stiffy v- 
Schultz, 215 Iowa &37, 246 N.W. g10 (1933); State v. Keefe, 54 Kan. 197, 38 Pac. 302 
(1894); Cox v. Eayres, §5 Vt. 24, 45 Am. Rep. 583 (1882). 

* Cox v. Eayres, §5 Vt. 24, 45 Am. Rep. 583 (1882). 

*® Young v. U. S., 97 Fed. (2d) 200 (1938); Kuhn v. U. S., 24 Fed. (2d) g10 
(1928); Alabama Power Co. v. Hall, 212 Ala. 638, 103 So. 867 (1925); WicMmorg, note 
3» a sec. 90%. 

* GreenceaF, Evipence (1866), sec. 442. 

8° 82 A.S.R. 57 (1902). 

* May, Some Rules of Evidence (1876), 11 Am. L. Rev. 261. 


** Note 17, supra. 
5* Nisi Prius, 297 (1767). 
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side the witness is even now sufficiently afraid; were he liable to it from 
either side indiscriminately, the terrors of the witness box would be 
doubled. Speculative as this danger may be it furnished the only shred 
of reason on which the rule may be supported.”** This theory has been 
discredited largely on the ground that as a practical matter the undesir- 
able results prophesied in the absence of the rule are not only unnecessary, 
but improbable. Briefly, the arguments with respect to impeachment by 
bad character are that no coercion would take place if the attorney were 
honest and the witness informed him beforehand of his position; that 
were such not the case, the witness, being subject to exposure from the 
opposite party, would scarcely be influenced particularly by fear of ex- 
posure at the hands of the party calling him; that, in any event, fear of 
a perjury charge would be sufficient to overcome any possible fear of 
impeachment.*® With respect to impeachment by bias and interest the 
argument is about the same as is offered with respect to impeachment 
by prior contradictory statements; mainly, that no coercion is possible 
when no fear exists. Wigmore summarizes the situation in the following 
words: “There is no necessary implication of bad character, no smirching 
of reputation, no exposure of misdeeds on cross examination, nothing that 
could fairly operate to coerce either an honest or a dishonest witness to 
persist in an incorrect story through fear of the party calling him. An 
honest witness could readily explain how he came to make the former 
statement; a dishonest one would not be deterred from returning to 
truth by such a trifling obstacle.”.*° 

The final reason urged in support of the rule is that without it the 
jury might consider the prior statements offered as substantive proof. It 
is indeed questionable whether this reason is sound in view of the many 
instances in which the same danger is present and where no particular 
difficulty is felt. Thus if a party be allowed to cross examine a witness 
with regard to contradictions for the purpose of refreshing his memory, 
the former statement is before the jury; similarly the cross examina- 
tion of an adversary’s witness presents the same situation. Therefore it 
would seem that the danger could be guarded against by proper instruc- 
tions to the jury as prescribed in these other cases.** 

As has been pointed out, eminent authorities on the law of evidence 
favor a complete abolition of the rule that one may not impeach his own 
witness, not only because it is felt that no substantial reason can be given 
in support of it, but also because the ascertainment of truth and the 

5* WicmorE, note 3, supra, sec. 899. 

5© See note 4, supra. 


8° WicMmorE, note 3, supra, sec. gO2. 
87 The Judicial Council, Second Report (New York 1936). 
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promotion of justice would be greatly aided thereby. Actually a statute 
designed to approximate this result was proposed in New York in 1935,” 
but was not accepted. Later a modified form of the proposal was 
enacted which allows for impeachment by prior inconsistent statements 
provided they be in writing and sworn to.*® Commenting on the pro- 
posal, Professor Ladd suggested that it would be simpler to solve the 
entire problem by enacting a statute reading: “No party shall be pre- 
cluded from impeaching a witness because the witness is his own.””*° 
In view of the statutes which have been enacted and the exceptions 
recognized in some States, there can be little doubt that the trend in the 
development of the law today is towards a modification of the rule, 
particularly with respect to prior inconsistent statements. It may be that 
the courts can find some justification for retaining the rule with respect 
to the other modes of impeachment, but it would be helpful if they 
would review its foundations in the light of present day circumstances. 
WituiaM L. ANDERSON 


EviIDENCE — PRESUMPTION AGAINST SUICIDE — NATURE AND 
EFFeEctT ON BuRDEN OF PROOF 


Under the early common law suicide was a felony of serious import 
considered more atrocious than murder, Hartman, The Presumption 
A gainst Suicide As Applied in Insurance Cases (1935) 19 Marg. L. 
Rev. 20; State v. LaFayette, 15 N. J. Misc. 115, 188 Atl. 918 
(1937). Blackstone describes how the suicide was given an ignominious 
burial along the highway, with a stake driven through his body; more- 
over, all his goods and chattels were forfeited to the crown. 4 BI. 
Comm. Although the exact date when the presumption against suicide 
arose is not known, it was during this early period that the judges 
created this device to ease the harshness of the penalty placed upon the 
innocent family of the deceased. At the present time suicide is not 
treated with such severity and the original basis for the presumption 
is gone. However, the presumption still continues to be a rule of law in 
most of our states. Mitchell v. Industrial Commission of Ohio, 135 
Ohio St. 110, 19 N.E. (2d) 769 (1939); Wilder's Admr. v. Southern 
Mining Co., 265 Ky. 219, 96 S.W. (2d) 436 (1936); Dow v. United 
States Fidelity and Guaranty Co., 7 N.E. (2d) 426 (Mass., 1937); 
Falkinburg v. Prudential Ins. Co. of America, 132 Neb. 831, 273 


*® Recommended changes in Practice Procedure & Evidence, Commission on the Ad- 
ministration of Justice in New York State, p. 61, sec. 38. 

3° New York Civil Proc. Act. 1937, sec. 343-a. 

*° See note 4, supra. 
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N.W. 478 (1937); Honrath v. New York Life Ins. Co., 65 S. Dak. 
480, 275 N.W. 258 (1937); Texas and N. O. R. Co. v. Ewing et al., 
46 S.W. (2d) 398 (Tex. Civ. Apps., 1931); statutory presumption, 
New York, Workmen’s Compensation Law, sec. 21. The existence 
of the presumption as a rule of law has been denied in one recent case. 
W atkins v. Prudential Ins. Co. of America, 315 Pa. 497, 173 Atl. 644, 
95 A.L.R. 869 (1934). Now, the presumption is more often expressed 
as being based on fear of death and love of life. Stuckum v. Metropol- 
itan Life Ins. Co., 283 Mich. 297, 277 N.W. 891 (1938); Honrath v. 
New York Life Ins. Co., 65 S. Dak. 480, 275 N.W. 258 (1937); 
Dow v. United States Fidelity and Guaranty Co., 7 N.E. (2d) 426 
(Mass., 1937); Consumers Co. v. Industrial Commission et al., 364 
Ill. 145, 4 N.E. (2d) 34 (1936); Wilder’s Admr. v. Southern Min- 
ing Co., 265 Ky. 219, 96 S.W. (2d) 436 (1936). However, some 
courts, calling suicide a crime, have based the presumption on innocent 
as opposed to criminal behavior. Sovereign Camp., W.O.W. v. Dennis, 
17 Ala. App. 642, 87 So. 616 (1920); Almond v. Modern Woodmen 
of America, 133 Mo. App. 382, 113 S.W. 695 (1908); Angersbach 
v. South River Police Pension Commission, 3 Atl. (2d) 873 (N. J. 
Supreme Ct., 1939). The presumption is not based either upon any 
difficulty of producing the evidence, or upon the fact that the evidence 
is peculiarly within the possession of one of the parties, or upon the 
judgment of the courts as to what is socially desirable. 

At the most, the so-called presumption against suicide in the very 
nature of things, cannot be an absolute or conclusive presumption. We 
know that men do, in fact, commit suicide. The courts agree that the 
presumption is rebuttable. Brotherhood of Maintenance of Way Em- 
ployees v. Page, 123 S.W. (2d) 536 (Ark., 1939); Bergman v. 
Supreme Tent, Knights of Maccabees of the World, 203 Mo. App. 685, 
220 S.W. 1029 (1920); Falkenburg v. Prudential Ins. Co. of Amer- 
ica, 132 Neb. 831, 273 N.W. 478 (1937); Abbott v. Metropolitan 
Life Ins. Co., 282 Mich. 433, 276 N.W. 506 (1937); McDaniel et al. 
v. Metropolitan Life Ins. Co., 195 S.E. 597 (W. Va., 1937). In fact, 
in the light of the increasing rate of suicides, the balance of probabilities 
is not nearly as strong in favor of accidental over suicidal deaths as it 
once was. Supra, 19 Marq. L. Rev. 20; Watkins v. Prudential Ins. Co. 
of America, 315 Pa. 497, 173 Atl. 644, 95 A.L.R. 869 (1934). In- 
terestingly enough, the presumption against suicide is confined to civil 
cases; there is no presumption against suicide in criminal cases. Persons 
v. State, go Tenn. 291, 16 S.W. 726 (1891); People v. Creasy, 236 
N.Y. 205, 140 N.E. 563 (1923); People v. Miller, 257 N.Y. 54, 
177 N.E. 306 (1931). 





408 LAW JOURNAL — JUNE, 1939 


Regardless of how strong or weak the basis upon which the pre- 
sumption rests is thought to be, the fact remains that the presumption 
still exists. The problem, then, is as to what effect this presumption 
shall be held to have upon the ultimate burden of proof. No court holds 
that the presumption against suicide is conclusive. Wigmore states, “In 
strictness there cannot be such a thing as a ‘conclusive presumption.’ ” 
WIcMorE oN EvipEnceE, (Vol. 5, 2d Ed.) sec. 2492. Sharply con- 
flicting positions are taken by the courts as to the general effect of this 
presumption. The majority of the courts follow what is known as the 
Thayer-Wigmore view. 103 A.L.R. 185 (1936). Under this view 
the presumption is merely a guide-post for the judge; it disappears or 
drops out when evidence to the contrary is introduced by the party 
against whom the presumption operates. Brunswick v. Standard Acc. 
Ins. Co., 278 Mo. 154, 213 S.W. 45, 7 A.L.R. 1213 (1919); 
Wirthlin v. Mutual Life Ins. Co., 56 Fed. (2d) 137, 86 A.L.R. 138 
(10 Cir. Ct. of App., 1932). It has no artificial probative weight as 
evidence and has no effect on the ultimate burden of proof, which 
remains just as it would under the pleadings had no presumption been 
indulged in. THAYER, A PRELIMINARY TREATISE ON EVIDENCE 
(1898) 353, et seg.; WiGMorE on Evipence, (Vol. 5, 2d Ed.) sec- 
tions 2485, 2486, 2491. The effect of the presumption under this 
view would be merely to place the burden of coming forward with the 
evidence upon the party against whom the presumption operates. If so, 
the presumption is purely a rule of law for the judge, and after its 
purpose has been served, it need not be mentioned in the court’s charge 
to the jury. Evidently, the Thayer-Wigmore formula is intended for 
all cases regardless of the many different types of presumptions which 
are in use. 

In a second group of cases, even where rebutting evidence has been 
introduced, the presumption against suicide is held to have probative 
weight as evidence to be considered by the jury. Provident Life and 
Accident Ins. Co. v. Prieto, 169 Tenn. 124, 83 S.W. (2d) 251 
(1935); Connell v. Traveling Men’s Association, 139 Iowa 444, 116 
N.W. 820 (1908); New York Life Ins. Co. v. Beason, 229 Ala. 140, 
155 So. 530 (1934); Mitchell v. Industrial Commission of Ohio, 
135 Ohio St. 110, 19 N.E. (2d) 769 (1939). However, most of 
these courts speak of the presumption not as evidence but rather as 
being in the nature of evidence. It is not at all clear what is thought to 
be the distinction. Usually, after holding that the presumption against 
suicide is in the nature of evidence, the courts say that it has different 
effects depending on the nature and amount of actual evidence present. 
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The most critical challenge, however, to the Thayer-Wigmore doc- 
trine is the rule which a number of courts apply to certain specific pre- 
sumptions. In all cases involving presumptions the Pennsylvania courts 
hold that the presumption operates to put upon the opponent the burden 
of persuading the jury that the presumed fact does not exist. Holzheimer 
v. Lit Bros., 262 Pa. 150, 105 Atl. 73 (1918); Watkins v. Prudential 
Ins. Co. of America, 315 Pa. 497, 173 Atl. 644, 95 A.L.R. 869 
(1934). Adhering to this view of presumptions, the Supreme Court 
of Pennsylvania in Watkins v. Prudential Ins. Co., supra, ruled that 
the so-called presumption against suicide is not a presumption but merely 
a permissible consideration of the nonprobability of death by suicide. 
When confronted with the presumption of legitimacy of a child born in 
wedlock, all courts take the view that the presumption shifts the ulti- 
mate burden of proof. In certain other cases including some involving 
res ispa loquitur, some courts are also in accord. Saunders v. Fredette, 
84 N.H. 414, 151 Atl. 820 (1930); Weber v. Chicago R. 1. and P. 
Ry. Co., 175 Iowa 358, 151 N.W. 852 (1915); Price v. Metropolitan 
St. Ry. Co., 220 Mo. 435, 119 S.W. 932, 132 Am. St. Rep. 588 
(1909); Kapros v. Pierce Oil Corporation, 324 Mo. 992, 25 S.W. 
(2d) 777 (1930); Sullivan v. Charleston and W. C. Ry. Co., 85 
S. Car. 532, 67 S.E. 905 (1910). Missouri has recently abandoned 
this view in res ispa cases. McCloskey v. Koplar et al., 329 Mo. 527, 
46 S.W. (2d) 557 (1932). However, no court has held that the pre- 
sumption against suicide shifts the ultimate burden of proof. In accord- 
ance with the Pennsylvania view, there is a dictum in an Ohio case, 
Glowacki v. North Western Ohio Ry. and Power Co., 116 Ohio St. 
451, 157 N.E. 21, 53 A.L.R. 1486 (1927), to the effect that if a 
presumption were present, it would shift the ultimate burden of proof. 
This dictum has not been followed in subsequent Ohio cases. 

In the case of Mitchell v. Industrial Commission of Ohio, 135 Ohio 
St. 110, 19 N.E. (2d) 769 (1939), the Supreme Court of Ohio 
adopted the view that the presumption against suicide is in the nature 
of evidence. This was a workmen’s compensation case wherein the 
claimant could not recover compensation if the injury causing death was 
purposely self-inflicted. Ohio G. C. sec. 1465-68. The presumption 
against suicide arose after evidence was adduced showing a violent 
external death. The court held that the presumption operates to its 
fullest extent only where there is no proof as to whether the death was 
accidental or suicidal. But even if such proof were present, the presump- 
tion is still to be given probative weight, although not as much weight 
as actual evidence. In a dictum the court suggested that if the actual 
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evidence adduced were so clear that reasonable minds could come to but 
one conclusion on the issue of accidental death or suicide, the presump- 
tion against suicide drops out and has no further effect upon the deter- 
mination of the issue. By holding that the presumption against suicide is 
in the nature of evidence, the Ohio Court adopted the minority view 
heretofore followed in but three states, viz., Tennessee, Iowa, and Ala- 
bama. Provident Life and Accident Ins. Co. v. Prieto, 169 Tenn. 124, 
83 S.W. (2d) 251 (1935); Accident Ins. Co. of North America v. 
Bennett, 90 Tenn. 256, 16 S.W. 723 (1891); Connell v. Traveling 
Men’s Association, 139 Iowa 444, 116 N.W. 820 (1908); Tackman 
v. Brotherhood of American Yeomen, 132 Iowa 64, 106 N.W. 350, 
8 L.R.A. (N.S.) 974 (1906); New York Life Ins. Co. v. Beason, 
229 Ala. 140, 155 So. 530 (1934); Mutual Life Ins. Co. of New 
York v. Maddox, 221 Ala. 292, 128 So. 383 (1930). The Alabama 
court held that the presumption against suicide is analogous to the 
presumption of innocence, which latter presumption is held to be in the 
nature of evidence in Alabama. Ohio, however, takes a different view 
in regard to the presumption of innocence. In Ohio, the presumption 
of innocence is neither evidence nor in the nature of evidence. Its sole 
function is to require the courts to charge that the state must prove its 
case beyond a reasonable doubt. Morehead v. The State of Ohio, 34 
Ohio St. 212 (1877). Ohio General Code section 13442-3 codifies 
the rule of this early Ohio case. 

However, in a will contest the presumption of due validity of the 
will, which arises from the order of probate, is held to be evidence of 
probative value. The contestant, if he is to succeed in upsetting the 
will, must adduce sufficient evidence to outweigh by a preponderance of 
the evidence both the evidence produced by the proponent and the pre- 
sumption arising from the order of probate. Hall v. Hall, 78 Ohio St. 
415, 85 N.E. 1125, 15 Ohio Dec. 161, 2 Ohio Law Rep. 328 
(1908); West v. Lucas et al., 106 Ohio St. 255, 139 N.E. 859 
(1922); seenote (1936) 2 O.S.L.J. 292. This decision, however, 
was based on the wording of a statute which made the order of probate 
prima facie evidence of due validity. Ohio G.C. sec. 12083. 

It is evident that the Ohio courts have not adopted one general 
formula which they apply to all presumptions regardless of their nature 
or reason for existence. Nor have the Ohio courts announced an inten- 
tion or evinced an inclination to follow the suggestions of Mr. Bohlen 
and Mr. Morgan. Bohlen, The Effect of Rebuttable Presumptions of 
Law upon the Burden of Proof (1920) 68 U. of Pa. L. Rev. 307, 
reprinted in BOHLEN, StupIEs IN THE Law oF Torts (1926) 636; 
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Morgan, Some Observations Concerning Presumptions (1930) 44 
Harv. L. Rev. 906. Challenging Mr. Thayer and Mr. Wigmore, they 
suggest that no general rule can be laid down as to the effect which all 
presumptions have. This must depend upon the purpose each particular 
presumption is designed to serve. A few states have recognized the 
judiciousness of this suggestion and have indicated that presumptions 
should be classified according to the purpose each is to serve. Zabarsky 
v. Employer? Fire Ins. Co., 97 Vt. 377, 123 Atl. 520 (1923); Bond 
v. St. Louis-San Francisco Ry., 315 Mo. 987, 288 S.W. 777 (1926); 
O’Dea v. Omodeo et al., 118 Conn. 58, 170 Atl. 486 (1934); Mu- 
tual Life Ins. Co. of New York v. Maddox, 221 Ala. 292, 128 So. 
383 (1930). Embodied in this view are practical advantages which 
are nonexistent in the arbitrary Thayer-Wigmore formula. The Su- 
preme Court of Ohio would obviate confusion were it to indicate which 
view it favors. 

Under the Thayer-Wigmore view the presumption against suicide 
would not be held to be in the nature of evidence. Similarly, following 
the reasoning of Mr. Bohlen and Mr. Morgan, it would seem that the 
presumption against suicide, from its very nature, could not be placed 
in a class with those presumptions which have probative weight. It is 
based on common experience and a balance of probabilities; it seems to 
have no real evidential value. If the presumption has inferential value, 
this value will remain even after the presumption has disappeared. How- 
ever, it appears that this presumption would serve its purpose if it merely 
cast upon the adverse party the burden of coming forward with the 
evidence. Apparently, it would be extremely difficult, if not impossible, 
for the jury members to weigh a presumption. Seemingly, such an arti- 
ficial thing is not susceptible of being set off as against conflicting evi- 
dence. An instruction that the presumption is in the nature of evidence 
to be weighed with the other evidence would serve only to confuse 
further an already bewildered jury. The benefit which obtains to the 
one in whose favor the presumption operates is rather questionable. It 
is difficult to ascertain just how closely or scrupulously juries follow, or 
attempt to follow, the instructions of the trial judge. Practically, there 
is much danger that an erroneous charge will be given which will con- 
stitute prejudicial error. Each year many cases are actually reversed 
because of the giving or the failure to give an instruction on presump- 
tions and matters relating to the burden of proof. 

In the light of these circumstances, it would appear highly desirable 
that the Supreme Court of Ohio review the law relating to presumptions 
and indicate what, in its opinion, the nature of a presumption should be, 
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what is gained by calling a presumption “evidence” or “in the nature of 
evidence,” and what effect the presumption should have upon the burden 
of coming forward with the evidence and upon the ultimate burden of 
proof. If the Court were to conclude that no single rule could be applied 
to all presumptions, a statement to that effect would be helpful. A defi- 
nite commitment by the Supreme Court of Ohio would obviate much of 
the misunderstanding which now obtains in the field of presumptions. 
Rocer H. SmirH 


EvipENCE — PRIVILEGE AGAINST SELF-INCRIMINATION 


The defendant was charged with a violation of Ohio G. C. sec. 
6296-30 by operating a motor vehicle while in a state of intoxication or 
under the influence of alcohol. He refused to submit to a blood test or 
urinalysis to determine the amount of alcohol in his system. The Court 
of Appeals for Wayne County said that since the privilege against self- 
incrimination as guaranteed by the Ohio Constitution applies only to dis- 
closure by utterance, evidence of the demand and refusal was admissible 
and there was no error in permitting the prosecutor to urge the refusal 
as an inference of the guilt of the defendant. State v. Gatton, 60 Ohio 
App. 192, 14 Ohio O. 20 (1938). 

Art. 1, sec. 10 of the Ohio Constitution as amended in 1912 pro- 
vides, . . . “No person shall be compelled in any criminal case to be a 
witness against himself; but his failure to testify may be considered by 
the court and jury and may be the subject of comment by counsel. . . .” 
Ohio G. C. sec. 13444-3 provides that a criminal defendant “. . . may 
at his own request be a witness but not otherwise. . . .” The result is 
that the state may comment on the failure of the defendant to testify 
but would not be permitted to call him to the stand and force him to 
claim the privilege. Practically all states have constitutional provisions 
giving the defendant a privilege but very few authorize comment by the 
prosecution. (See Calif. Const. Art. 1, Sec. 13 as amended in 1934). 

In the principal case the comment by the state upon the defendant’s 
failure to submit to these tests before trial would be meaningless unless 
it was first shown that the defendant was asked to submit to the tests 
and refused to do so. Would this be similar to an attempt by the state 
to call the defendant to the stand in order to force him to claim his 
privilege? Or would there be any violation of the privilege if these 
tests had been made against the will of the defendant? The holding of 
the court here is that “the privilege against self-incrimination . . . ap- 
plies only to disclosure by utterance, oral or written.” This position has 
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the vigorous support of Mr. Wigmore. 4 WiGMorE, EvipENcE (2d ed. 
1923) sec. 2265. Historically, it is clearly sound. The privilege was 
created to prevent the defendant from being forced to convict himself 
out of his own mouth. But constitutional provisions, usually brief, “shall 
not be compelled to testify,” “shall not be compelled to be a witness 
against himself,” may be construed strictly or broadly and some writers 
have favored a construction more favorable to the defendant. 3 JoNEs, 
COMMENTARIES ON THE Law OF EVIDENCE, sec. 1391 (1926). 

A majority of the cases agree with the position taken by this court 
and by Mr. Wigmore. Thus it has been held no violation of the privi- 
lege:— to have defendant stand up in court for identification by a wit- 
ness, State v. Clark, 156 Wash. 543, 287 Pac. 18 (1930); Coles v. 
State, 3 Ohio C.C. (N.S.) 420 (1901); or for observation by witnesses 
or jurors, Commonwealth v. Di Stasio, 1 N.E. (2d) 189 (Mass., 
1936); Lindsey v. State, 4 Ohio C.C. (N.S.) 409, 14 Ohio C.D. 1, 
aff'd in 69 Ohio St. 215, 69 N.E. 126 (1903); to require defendant to 
write his name on cross examination, Hall y. State, 171 Ark. 787, 286 
S.W. 1026 (1926); to procure defendant’s signature by trick, Lefkovitz 
v. United States Attorney, etc., 52 Fed. (2d) 52 (1931); to have officer 
place a handkerchief over accused’s face in identification before trial, 
and to compel the growth of a beard, Ross v. State, 204 Ind. 281, 182 
N.E. 865 (1932); to compel defendant to remove his coat so that jury 
might see scars on his body, State v. Oschoa, 49 Nev. 194, 242 Pac. 582 
(1926); to admit X-ray pictures ef defendant’s wounded arm, State v. 
Casey, 108 Or. 386, 213 Pac. 771 (1923); to admit a photograph of 
defendant taken immediately after the arrest, to aid in identification, 
Shaffer v. United States, 24 App. D.C. 417 (1904); to admit evidence 
of scrapings taken from under the fingernails of the accused to test for 
human blood, State v. McLaughlin, 138 La. 958, 70 So. 925 (1926); 
to compel the accused to unwrap a bandaged hand claimed to have been 
burned, State v. Garrett, 71 N. Car. 85 (1874); to compel the de- 
fendant to put on his cap for identification before arrest, Crenshaw v. 
State, 255 Ala. 346, 142 So. 669 (1932); to compel the defendant to 
put on an overcoat found in his room to assist in identification, Richard- 
son V. State, 168 Miss. 788, 151 So. 910 (1934); or to examine the 
accused against her will to determine pregnancy, Villaflor v. Summers, 
41 Phil. Is. 62 (1920). 

On the other hand, it has been held a violation of the privilege: to 
compel the defendant to stand up in court to enable a witness to testify 
whether his size and build correspond to the man who was involved in 


a burglary, Wells v. State, 20 Ala. App. 240, 101 So. 624 (1924); to 
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compel the defendant to take dictation in writing (even when on the 
stand ) in falsification case, Beltran v. Sampson and Jose, 53 Phil. Is. 570 
(1929); to compel the defendant to put on a coat found at the scene of 
the crime (when defendant had taken the stand), Ward v. State, 27 
Okla. Crim. Rep. 362, 228 Pac. 498 (1924); to compel the defendant 
to don a cap in the presence of the jury, Terman v. State, 50 Tex. Cr. 
Rep. 7, 95 S.W. 533 (1906), disapproved in Rutherford v. State, 121 
S.W. (2d) 342 (Tex. Cr. App., 1939), where requiring defendant to 
stand and remove his glasses was held admissible; to compel defendant 
to display an amputated leg, Blackwell v. State, 67 Ga. 76, 44 Am. Rep. 
717 (1881); to compel defendant to place his foot in a pan of mud 
placed before the jury so that the tracks so made could be compared with 
measurements of tracks found at the scene of the crime, Stokes v. State, 
5 Baxt. (Tenn.) 619, 30 Am. Rep. 72 (1875); to examine defendant 
against her will to find out whether she recently gave birth to a child, 
State v. Kowalewsky, 24 Ohio L. Abs. 612 (1937); and Peofle v. 
McCoy, 45 How. Prac. (N.Y.) 216 (1873), apparently regarded 
as overruled in People v. Sallow, 100 Misc. 447, 165 N.Y.S. 915, 36 
N.Y. Crim. Rep. 27 (1917). 

The same confusion exists in cases where there is a group of cases in- 
volving acts of the same kind. It has generally been held no violation of 
the constitutional immunity: to permit the taking of the shoes of the ac- 
cused for comparison with tracks made at the scene of the crime, Biggs v. 
State, 201 Ind. 200, 167 N.E. 129, 64 A.L.R. 1085 (1929); State v. 
Griffin, 129 S. Car. 200, 124 S.E. 81, 35 A.L.R. 1227 (1927); to 
permit measurements of accused’s shoes and feet, State v. Smith, 133 
S. Car. 291, 130 S.E. 884 (1925); and to force the accused to make 
new tracks for comparison, State v. Barela, 23 N. Mex. 395, 168 Pac. 
545 (1917). A few courts have held to the contrary. South Carolina 
has taken the anomalous view that an officer may take shoes from the 
accused for purposes of comparison but cannot force the accused to put 
his foot in the ‘track. State v. Smith, supra. Of particular interest be- 
cause of the approach made in the principal case are decisions excluding 
evidence of the refusal of the defendant to make tracks. Cooper v. State, 
86 Ala. 610, 6 So. 110 (1888); State v. Griffin, supra; and contra, 
State v. McKowen, 126 La. 1075, 53 So. 353 (1910). The state 
that allowed the evidence itself to come in also allowed the evidence of 
the refusal. In Elder v. State, 143 Ga. 363, 85 S.E. 97 (1915), it was 
held error to forcibly take defendant’s shoes from him for comparison. 

In the field of fingerprinting there is more unanimity in the decis- 
ions, Many courts assume that such evidence is admissible, but some- 
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times the issue is contested, though usually with no finding of a violation 
of the immunity. United States v. Kelly, 55 Fed. (2d) 67, 83 A.L.R. 
122 (1922); Bartletta v. McFeeley, 107 N. J. Eq. 141, 152 Atl. 17 
(1930). A dissent was registered by People v. Hevern, 127 Misc. 141, 
215 N. Y. S. 412 (1926), where the City Magistrate said that finger- 
printing before conviction “involves prohibited compulsory incrimina- 
tion.” In 1928 a statute was passed in New York ordering police to take 
fingerprints in certain arrests but allowing use of the fingerprints only 
after defendant has been found guilty (Title X of the Code of Crim. 
Proc.). The weight of this county court decision is not so strong in view 
of Schmidt v. District Attorney of Monroe County, 8 N. Y. S. (2d) 
787 (1938) expressly adopting the Wigmore approach in an intoxica- 
tion case. 

In cases involving venereal disease as a link connecting a defendant 
with a crime it is difficult to generalize on the effect of the privilege 
against self-incrimination because so many cases have found a waiver 
and so have not considered the problem of what the decision would have 
been if the examination had been compulsory. Garcia v. State, 35 Ariz. 
35, 274 Pac. 166 (1929); People v. Guiterey, 126 Cal. App. 526, 14 
Pac. (2d) 838 (1932). Numerous cases have excluded such evidence 
on the basis of compulsion. State v. Height, 117 Iowa 650, 91 N.W. 
935,59 L.R.A. 437, 94 Am. St. Rep. 323 (1902); Commonwealth v. 
Valeroso, 273 Pa. 213, 116 Atl. 828 (1922); State v. Horton, 247 
Mo. 657, 153 S.W. 1051 (1913). In People v. Corder, 224 Mich. 
274, 221 N.W. 309 (1928), a divided court held that it was necessary 
to have an affirmative expression of consent before there could be a 
waiver of the constitutional immunity. Ohio assumes that the examina- 
tion was voluntary in the absence of a showing to the contrary. Angeloff 
v. State, 91 Ohio St. 361, 110 N.E. 936 (1914); Lindsey v. State, 
supra. But in Jones v. State, 20 Ohio C.C. (N.S.) 542, 31 Ohio C.D. 
419 (1905), the court did say that if the examination was not volun- 
tary, the evidence would be inadmissible. 

Contrary decisions supporting the Wigmore approach may be found. 
United States v. Tan Teng, 23 Phil. Is. 145 (1912); Territory of 
Hawaii v. Chung Ming (dictum), 21 Hawaii 214 (1912). In many 
cases the question is confused with the question of undue prejudice or 
materiality. Bethel et al. v. State, 178 Ark. 277, 10 S.W. (2d) 370, 
21 S.W. (2d) 176 (1928). Sometimes emphasis is placed on modesty 
or possible indignities. Anonymous, 34 Misc. 109, 69 N.Y.S. 547, 9 
N. Y. Anno. Cas. 438 (1901); State v. Ah Chuey, 14 Nev. 79, 33 
Am. Rep. 530 (1879); State v. Height, supra. 
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While discussion of the problem of self-incrimination involved is 
rare, the substantial weight of authority favors admissibility on the issue 
of insanity of evidence obtained from an examination of the defendant 
without his consent by physicians or insanity experts. Blocker v. State, 
g2 Fla. 878, 110 So. 547 (1926); Noelke v. State, 15 N.E. (2d) 950 
(Ind., 1938); Commonwealth v. Millen, 289 Mass. 441, 194 N.E. 
463 (1935); Jessner v. State, 202 Wis. 184, 231 N.W. 634, 71 
A.L.R. 1005 (1930); State v. Genna, 163 La. 701, 112 So. 655 
(1927); contra, People v. Scott, 326 Ill. 327, 157 N.E. 247 (1927); 
People v. Lamey, 103 Cal. App. 66, 283 Pac. 848 (1930). 

The cases involving the admissibility of compulsory blood tests or 
urinalyses to determine intoxication are comparatively recent and the 
majority of the few cases have held the evidence admissible. People v. 
Dennis, 132 Misc. 410, 230 N.Y.S. 510 (1928), reversing People v. 
Dennis, 131 Misc. 62, 226 N.Y.S. 689 (1928); contra, Booker v. 
Cincinnati, 5 Ohio O. 433, 22 Ohio L. Abs. 286 (1936), where the 
court said that compulsory urinalysis was inadmissible but that in view 
of the other evidence there was no error. In State v. Duguid, 50 Ariz. 
276, 72 Pac. (2d) 435 (1937) and in Schmidt v. District Attorney 
of Monroe County, supra, the courts found a waiver but definitely indi- 
cated that the privilege was not properly involved. In Noe v. Mon- 
mouth County Common Pleas Court, 6 N. J. Misc. 1016, 143 Atl. 
750, afd in 106 N.J.L. 584, 150 Atl. 920 (1928) an examination 
(though what kind does not appear) by a physician in an intoxication 
case was held admissible. 

The tendency in recent years has been to construe the privilege 
against self-incrimination strictly. The privilege keeps out relevant evi- 
dence and there seems little justification for broadening its effect by an 
excess of sentimentalism. The privilege was originally intended to cover 
testimonial utterances only and there is ample support in principle and 
authority for confining it to that field. The result reached in the prin- 
cipal case seents clearly justifiable. Any other result would involve an 
unnecessary broadening of the privilege as well as an extremely technical 


construction of the Ohio constitutional provision. 
ARTHUR N. MINDLING 





— 


ee we 




















ee 





NOTES AND COMMENTS 417 


INSURANCE 


AvuToMoBiLtE INDEMNITY — STATUS OF THE INsuRED DE- 
FENDANT 


The plaintiffs, as executors of the decedent, had recovered a judg- 
ment against the insured for injuries, resulting in the death of the 
decedent. The injuries were alleged to have been caused by the negli- 
gence of the insured, in the operation of his automobile in which the 
decedent was a passenger. The judgment was not paid and the plaintiffs 
brought an action against the defendant, Ohio Casualty Insurance Co., 
the insurer of the automobile owned and driven by the insured when the 
accident occurred. The defendant pleaded as a defense the breach of 
a clause in the insurance policy, requiring the insured to cooperate with 
the insurer in preparing a defense to an action by the injured party. The 
plaintiffs recovered a judgment for the full amount in the Common 
Pleas Court. The Court of Appeals, upon appeal, reversed the trial 
court on the ground that the finding that there was not a lack of 
co-operation on the part of the insured was manifestly against the weight 
of the evidence. Upon a motion to certify, the Supreme Court took the 
case and affirmed the Court of Appeals entering final judgment for the 
defendant. Luntz v. Stern, 135 Ohio St. 225, 20 N.E. (2d) 241, 
14 Ohio O. 62 (1939). 

The plaintiffs brought their action by a supplemental petition, basing 
their rights on Sections 9510-3 and 9510-4 of the Ohio General Code, 
which gives the injured party a direct action against the insurer to 
recover the insurance money. A condition to bringing the action is a 
judgment against the insured. Steinbach v. Maryland Casualty Co., 15 
Ohio App. 392 (1921); Canen v. Kraft, et al., 41 Ohio App. 120, 
180 N.E. 277 (1931). Prior to the enactment of this statute, most 
policies of automobile insurance contained a provision that the insurer 
should be liable only in cases where the insured had actually paid a judg- 
ment obtained against him. The usual interpretation was that such a 
policy was one of indemnity against loss, not against liability, and pay- 
ment of a judgment by the insured was a condition precedent to recovery 
from the insurer. Any provision like this in a policy at the present time 
would be under the statute. Stacey v. The Fidelity and Casualty 
Co. of N. Y., et al., 114 Ohio St. 633, 151 N.E. 718, 21 Ohio App. 
70, 152 N.E. 794 (1926); Lorando v Gethro, 228 Mass. 181, 171 
N.E. 185, 1 A.L.R. 1374 (1917); Verducci v. Casualty Co. of 
America, 96 Ohio St. 260, 117 N.E. 235 (1917). The liability of the 
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insurer is, however, no greater than the liability to the insured. The 
insurer has any defense that ordinarily would be available to it in an 
action by the insured on the policy. Royal Indemnity Co. v. Watson, 
61 Fed. (2d) 614 (Alabama, 1932); Storer v. Ocean Accident and 
Guarantee Corp., 80 Fed. (2d) 470 (Ohio, 1935). The defense fre- 
quently relied upon by the insurer to defeat the injured party’s action 
is a breach of the co-operation clause by the insured. Since the liability 
of the insurer is conditional upon this co-operation, the question of 
whether there has been a breach of the condition is vital. An immaterial 
breach of this condition, causing no prejudice to the insurer, will not 
operate to defeat the insured’s rights under the contract. George v. 
Employers Liability Ass. Corp., Ltd., 219 Ala. 307, 122 So. 175, 72 
A.L.R. 1438 (1929); Conroy v. Commercial Casualty Ins. Co., 292 
Pa. 219, 140 Atl. 905 (1928); 72 A.L.R. 1455. However, the 
failure to perform an act specifically required, or a wilful non-compli- 
ance with the terms of the co-operation clause is a material breach, and 
the fact that the insurer is not prejudiced thereby is immaterial. As in 
the principal case the insured wilfully refused to sign an answer prepared 
by the insurer. Coleman v. New Amsterdam Casualty Co., 247 N. Y. 
271, 160 N.E. 367, 72 A.L.R. 1443 (1928). Upon the occurrence 
of an accident the insured is required by an express provision in most 
policies, to send immediate notice thereof to the insurer. The State Auto 
Mutual Ins. Assn. v. Friedman, 34 Ohio App. 551, 171 N.E. 419 
(1929); Decker y. Kolleda, 57 Ohio App. 442, 14 N.E. (2d) 417, 
26 Ohio L. Abs. 313, 11 Ohio O. 124 (1937); United States Cas- 
ualty Co. v. Breese, 21 Ohio App. 521, 153 N.E. 206, 3 Ohio L. 
Abs. 183 (1925). As to what constitutes immediate notice will depend 
upon the circumstances. The Travellers Ins. Co. v. Meyers and Co., 
62 Ohio St. 529, 539, 57 N-E. 458 (1900); Purefoy v. Pacific Auto 
Indemnity Exchange, 91 Cal. 91, 53 Pac. (2d) 155 (1935), noted in 
24 Cal. Law Rev. 476 (1936). The courts are usually strict in con- 
struing this provision because it is essential that the insurer know about 
the accident in time to prepare a defense to any suit that may be brought. 
Most courts would agree that failure to give notice until after judgment 
has been entered in favor of the injured party would be a material 
breach. Insured is then under a duty to make a fair and frank disclosure 
of information demanded by the company to enable it to determine 
whether there is a genuine defense. Insured is not required to join in 
the presentation of a sham defense, but is required to act with the utmost 
honesty and good faith. Aiding and abetting the plaintiff in bringing 
an action was held to be evidence of bad faith in the principal case. 
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Coleman v. New Amsterdam Casualty Ins. Co., 247 N. Y. 271, 160 
N.E. 367, 72 A.L.R. 1443 (1928); Rohlf v. The Great American 
Mutual Indemnity Co., 27 Ohio App. 208, 161 N.E. 232, 25 Ohio 
Law Rep. 638 (1927). A failure to forward pleadings immediately, in 
violation of a condition in the policy, is of the essence and a delay of five 
months has been held a breach voiding the policy. Heller v. Stand- 
ard Accident Ins. Co., 27 Ohio App. 405, 5 Ohio L. Abs. 354 
(1927). The insured may also be required to give the names of wit- 
nesses and secure any available evidence which will assist in making a 
legitimate defense to the action against him. The insured flatly refused 
to do this in the principal case even though the insurer often requested 
him to do so. The intentional falsification of any of these matters vital 
to the defense is a violation of the co-operation clause. However, slight 
variations have been deemed immaterial. Riggs v. New Jersey Fidelity 
and Plate Glass Co., 126 Or. 404, 270 Pac. 479 (1928). A false 
statement as to who was driving the car at the time of the accident has 
been held enough to show lack of co-operation as a matter of law. Ada 
D. Rochon v. The Preferred Accident Ins. Co., of N. Y., 114 Conn. 
313, 158 Atl. 815 (1932); Storer v. Ocean Accident and Guarantee 
Corp., Ltd., et al., 80 Fed. (2d) 470 (Ohio, 1935). Whether or not 
the insured’s failure to attend the trial of an action against him is lack 
of co-operation will depend upon several factors. The insured must 
attend the trial if requested to do so by the insurer. Moses v. Ferrel 
Indemnity Co. of America, 97 Pa. Super. Ct. 13 (1929). If he has 
left the jurisdiction before the trial, his good or bad faith will determine 
how far he will be excused from attending. If the insured is absent in 
good faith, the insurer must pay the traveling expenses necessary for him 
to attend. And a failure to do so will excuse the breach. The Medical 
Protective Co. v. Light, Admr., 48 Ohio App. 508, 149 N.E. 446, 
1 Ohio O. 67 (1934); American Casualty Co. v. Tiberio, 17 Ohio 
L. Abs. 410 (1934). There is a positive duty on the insured to keep 
the insurer notified as to his whereabouts and a failure to notify the 
insurer of a change in address is a breach even if done in good faith. 
Rohlf v. The Great American Mutual Indemnity Co., supra. It is not 
enough for the insured merely to appear at the trial, but he must testify 
if the insurer requests him to do so. Henry C. Francis vy. London Guar- 
antee and Accident Co., 100 Vt. 425, 138 Atl. 780 (1927). The 
giving of truthful testimony is all that is required. A confession of negli- 
gence if given truthfully does not constitute a violation of the co-opera- 
tion clause. Aime Guerin v. The Indemnity Ins. Co. of North America, 
107 Conn. 649, 142 Atl. 268 (1928); 72 A.L.R. 1466. A false 
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statement made at the trial of the insured cannot be corrected by a true 
statement at the trial of the insurer and if the insurer is prejudiced it 
will be a material breach. Storer v. Ocean Accident and Guarantee 
Corp., supra. In the principal case the insured, at the first trial, testified 
that he was driving on the wrong side of the road. At the second trial 
he testified that he was driving on the right side of the road. But a self 
contradiction may not constitute lack of co-operation. A failure to 
co-operate is not shown by the fact that the insured gave different testi- 
mony at the trial from statements he signed at the request of the attorney 
for the insurer, which falsely narrated the circumstances favorable to the 
insurer. Yorkshire Indemnity Co. v. Rohrkemper, 20 Ohio L. Abs. 
11 (1935). 

While any material breach of the co-operation clause will, if proved, 
release the insurer, the hardship resulting to the insured is somewhat 
mitigated by a liberal use of the doctrines of waiver and estoppel. If, 
before or during the trial of the injured party against the insured, the 
insurer discovers any facts amounting to a breach of the co-operation 
clause, it waives the defense by assuming or continuing the defense of 
the insured. Martin Clarke v. Alexander Enders, et al., 43 Ohio App. 
253, 28 Ohio N.P. (N.S.) 596 (1931). The insurer may, however, 
with the consent of the insured reserve litigation of the question of 
non-co-operation until later. 

It is truly a hardship for an insured defendant to lose the protection 
of his insurance by the lack of co-operation on his part. But the extent 
of the hardship can best be seen by an examination of the factors which 
may have contributed to the recovery of a judgment against the insured. 
The overwhelming majority of the courts have held that it is the right 
of the counsel for the plaintiff, in a personal injury case, to examine 
prospective jurors upon their voir dire as to their interest in or connection 
with a liability insurance company. 56 A.L.R. 1456 (1928); 74 
A.L.R. 860 (1931); 95 A.L.R. 404 (1935). The Ohio Supreme 
Court held in’ accord with this view in the case of Dowd-Feder v. 
Truesdell, 130 Ohio St. 530, 200 N.E. 762, 5 Ohio O. 179 (1936), 
noted in 2 O.S.L.J. 318. The right to ask these questions on the voir 
dire is supported on the ground that the plaintiff is entitled to an unbiased 
jury. While this may be a meritorious contention it cannot be denied 
that a jury is more likely to render a verdict against an insured defendant 
than one who is not insured. “Experience has shown that parties insured 
for $5,000 frequently are subjected to verdicts for $10,000, $15,000 
or more.” Chief Justice Marshall, dissent in Pavilonis v. Valentine, 120 
Ohio St. 154, 171, 165 N.E. 730, 27 Ohio App. 26 (1929). How- 
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ever strict the courts are in requiring good faith in asking these questions 
the defendant is bound to feel the full force of the resultant implications. 

Another well settled principle may become a factor when the insured 
defendant is a joint tortfeasor and is sued alone because the injured party 
knows that he has insurance. There is a general rule of the common 
law that no right of contribution exists between persons whose concur- 
rent negligence has made them liable in damages. Royal Indemnity Co. 
v. Becker, et al., 122 Ohio St. 582, 173 N.E. 194, 34 Ohio App. 544, 
30 Ohio Law Rep. 647, 75 A.L.R. 1481 (1930); U. 8. Casualty Co. 
v. The Indemnity Ins. Co. of North Amer., 129 Ohio St. 391, 195 
N.E. 850, 2 Ohio O. 392 (1935); J. W. Doles, Admr. of Frank 
Brown v. Seaboard Airline Ry. Co., 160 N.C. 318, 75 S.E. 722, 42 
L.R.A. (N.S.) 67 (1912). There is a growing tendency to distribute 
more justly the loss in negligence cases by legislation. GreGory, LEGIs- 
LATIVE Loss DistRIBUTION IN NEGLIGENCE ACTIONS, p. 20 (1936). 
However, until the states see fit to adopt such laws, the insured joint 
tortfeasor, who is sued alone and breaches the co-operation clause, will 
have to bear the whole loss. 

A further factor is present when the injured party is a guest of the 
insured and bases his right to recover on the guest statute. Under Ohio’s 
Guest Statute, G.C. sec. 6308-6, the guest can only recover for wilful 
and wanton misconduct on the part of the owner or operator. In con- 
nection with the guest statute see, Effect of the Passenger-for-Hire 
Clause on Scope of Protection Under Automobile Insurance Policies, 
Comment (1939) 37 Michigan Law Rev. 920. As most policies of 
liability insurance only cover injuries accidentally sustained, the inter- 
pretation of wilful and wanton misconduct becomes important. In the 
case of Herrell v. Hickok, 133 Ohio St. 66, 11 N.E. (2d) 869 (1937), 
noted in 5 O.S. L.J. 110, the trial court held that injuries caused by 
the wilful and wanton misconduct of the insured were not accidentally 
sustained as required by the policy. Upon appeal, the Court of Appeals 
reversed the trial court and held that such injuries were accidentally 
sustained. Herrell vy. Hickok, 57 Ohio App. 213, 13 N.E. (2d) 358 
(1937). The Supreme Court affirmed the Court of Appeals but did 
not decide whether wilful and wanton misconduct could result in acci- 
dental injuries. In the similar case of American Casualty Co. v. Brinsky 
et al., 51 Ohio App. 298, 5 Ohio O. 146, 200 N.E. 654 (1934), the 
Court of Appeals held contra to the decision of the Herrell case, supra. 
It is easy to see the precarious position of the insured defendant in such 
a situation. As previously pointed out, the known presence of an insur- 
ance company will make it more likely that the injured guest will recover 
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a judgment, which may be greater than the amount of the insurance 
carried. Until the Supreme Court in the case of Rothman v. Metro- 
politan Ins. Co., 134 Ohio St. 241, 12 Ohio O. 50, 16 N.E. (2d) 417, 
117 A.L.R. 1169 (1938), settled the question and held that wanton 
misconduct could result in accidental injuries, the insured defendant was 
in danger of losing his insurance because of wanton misconduct, and 
therefore be liable for the full amount of the judgment recovered against 
him. 

From the foregoing considerations it may be concluded that the 
insured cannot be too diligent in fulfilling conditions vital to his recovery 
on the policy. Too often, as in the principal case, the insured believes 
that payment of premiums is all that is required of him. 

Tuomas W. APPLEGATE 


SALES 


THE “FLoor Pian RuLE” 1n OHI0 


Plaintiff brought action for conversion of an automobile, claiming 
title by virtue of a chattel mortgage executed to it by a retail dealer. 
Defendant, another retail dealer, claiming that he had purchased the 
car from the retail dealer who had previously executed the mortgage in 
question to the plaintiff, contended that the so-called Floor Plan Rule 
operated to protect his purchase, which was made subsequent to the 
execution of the mortgage in question. The mortgage had been properly 
recorded but the defendant had purchased in good faith with no actual 
knowledge of the encumbrance. The trial court, upon submission of the 
issue, found for the defendant. Upon appeal, the finding was reversed 
and judgment was entered for the plaintiff, the Court of Appeals holding 
that the rule does not operate to protect a retail dealer against a chattel 
mortgagee when the purchase is made from another retail dealer at 
wholesale. The Colonial Finance Co. v. McCrate, 60 Ohio App. 68, 19 
N.E. (2d) 527, 27 Ohio L. Abs. 673, 13 Ohio O. 307 (1938). 

At the common law, the generally pronounced rule of chattel prop- 
erty was that a seller could convey no greater title than he himself 
possessed even to a bona fide purchaser without notice of the defect in 
the seller’s title." The rigors of the application of the rule engendered 
a number of exceptions. Thus, in England, it was early held that no 
such claim could be countenanced against the buyer at sale in the market 


12 Kent’s Com. 262; Roland v. Gundy, 5 Ohio, 202 (1831); Sanders v. Keber et al., 
28 Ohio St. 630 (1876). 
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overt.” And in line with the general rule of the law of agency, when 
the agent was given actual authority to make sale of property, the pur- 
chaser took good title even though there was some deviation from the 
scope of the agent’s authority.* But the power of the agent to sell did 
not include therewith the power to barter, exchange or mortgage in a 
contest between the owner and the good-faith purchaser.* 

A corollary to the exception to the general rule based upon this rule 
of agency was developed in the form of the doctrine of apparent author- 
ity. The language of the courts in many instances so seldom distinguishes 
this ground from that of fraud that the two rationes decidendi may fre- 
quently appear to be one and the same.° However, some few decisions 
have expressly set up apparent authority as a definite statement of the 
justification of the rule.° 

Searching further, it was discovered that the ground of fraud would 
function as another judicial adhesive with which to engraft a new 
structural branch of the law upon the already atrophied stump of the 
general rule. The English courts early held that retention of the pos- 
session of the property by the mortgagor was fraudulent fer se,’ and 
several American courts followed this precedent.* But on reconsidera- 
tion, the English absolute rule of law was converted into a presumptive 
rule of evidence.® Ohio, along with the majority of jurisdictions in the 
United States,*® has accepted the rule that such a transaction is prima 
facie void, but that its ultimate validity is merely “. . . a question of fact 
for the jury. Unexplained, the retaining of possession after sale would 
be held fraudulent, but such possession is not regarded as conclusive 
evidence of fraud in itself . . .”** Under the Ohio holdings, it is essen- 
tial to determine whether the opposing parties are contesting buyers, in 

* Kent’s Com. 324. 

* Arnold v. First National Bank, 96 Colo. 104, 39 Pac. (2d) 791, 97 A.L.R. 643 
(1936). See also 10 American Jurisprudence 843. 

“Wright v. Solomon, 16 Cal. 64, 79 Am. Dec. 196 (1861); Davidson v. Parks, 
79 N.H. 262, 108 Atl. 288 (1919); 21 R.C.L. p. 886, sec. 58; 2 C.J. p. 650, Agency, 
Sec. 295, note 68. 

® See note 28 infra. 

* Cincinnati Finance Co. v. First Discount Corp., et al., §9 Ohio App. 131, 136, 17 
N.E. (2d) 383, 27 Ohio L. Abs. 11, 12 Ohio O. 42 (1938). 

* Edwards v. Harben, 2 D. & E. 587 (1788); Twyne’s Case, 3 Coke 80 4, 76 Eng. 
Reprint 809, 5 Eng. Rul. Cas. 2 (1601). 

® See 12 R.C.L. p. 555, Fraudulent Conveyances, sec. 77, note 1; 27 C.J. p- 578, 
Fraudulent Conveyances, sec. 298, note 65 for numerous authorities sustaining this minority 
position. 

® Martindale v. Booth, 3 B. & A. 498 (1832). 

1° See 12 R.C.L. p. 556, Fraudulent Conveyances, sec. 77, note 5; 27 C.J. p. $74 
Fraudulent Conveyances, sec. 294, note 29 for lengthy lists of cases following the majority 
view. 

™ Hombeck v. Vanmetre, 9 Ohio 153 (1839), at page 155. 
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which case, the vendee who first takes possession will prevail,’* or cred- 
itors of the seller, in which situation, the rule of presumption is un- 
changed, even under the statutes.’* But the delegation of the power of 
disposition to the mortgagor is held to be fraudulent in law as to third 
parties, whether by express terms of the contract,'* by implication from 
the tenor of the provisions thereof'® or by the conduct of the parties 
thereto.*® 

The legislature, in enacting the Uniform Sales Act, clarified the 
issue which the courts had beclouded by stating that a sale or other 
disposition of goods previously sold to another by one who is permitted 
by the first grantee to keep possession thereof shall have the same effect 
as if express authority to do so had been vested in the grantor.’ Even 
execution creditors were accorded favor by allowing them to disregard 
the sale, if it were fraudulent in fact or by rule of law.’* The Factors 
Act’® further entrenches the legislative reversal of the common law gen- 


1 Ohio G.C. sec. 8405; Hallet & Davis Piano Co. v. Starr Piano Co., 85 Ohio St. 
196, 97 N.E. 377, 9 Ohio L. Rep. 527 (1911). See also, for a more careful analysis of 
this situation in Ohio, 35 Ohio Jur. 800, Sales, Sec. 83. 

13 Burbridge v. Seely, Wright 359 (Ohio 1833); Hooban v. Bidwell, 16 Ohio 509, 
47 Am. Dec. 386 (1848); notes 17, 18 and 19 infra. 

™* Collins et al. v. Myers, 16 Ohio 547 (1847). Read, J., at p. 553 “The object of 
a mortgage is to obtain a security beyond a simple reliance upon the honesty and ability 
of the debtor to pay, and to guard against the risk of all the property of the debtor being 
swept away by other creditors by fastening a specific lien upon that covered by the 
mortgage. 

“But a mortgage with possession and power of disposition in the mortgagor is nothing at 
last but a reliance upon the honesty of the mortgagor and in fact is no security as it is 
within the power of the mortgagor at any moment to defeat the mortgage lien by an 
entire disposition of the whole property covered by the mortgage. Such a mortgage then 
is no security, so far as the debtor is concerned and is of no benefit except as a ward to 
keep off other creditors . . .” (Italics were inserted by the court.) 

See also, in this connection, Brown v. Webb, 20 Ohio 389 (1851); sc. 3 Ohio St. 246 
(1859) and Francisco et al. v. Ryan, 54 Ohio St. 307, 43 N.E. 1045, 56 A.S.R. 711 
(1896). 

15 Freeman v. Rawson, § Ohio St. 1 (1855). 

18 Franklin Bond and Investment Co. v. Long, 18 Ohio App. 235, 2 Ohio L. Abs. 
205, 21 Ohio L. Rep. 507 (1923). 

17 Ohio G.C. sec. 8405 “When a person having sold goods, continues in possession of 
the goods, or of tegotiable documents of title to the goods, the delivery or transfer by 
that person or by an agent acting for him, of the goods or documents of title under any 
sale, pledge, or other disposition thereof, to any person receiving and paying value there- 
for in good faith and without notice of the previous sale, shall have the same effect as if 
the person making the delivery or transfer were expressly authorized by the owner of the 
goods to make it.” 

1® Ohio G.C. sec. 8406 “When a person having sold goods continues in possession of 
the goods or of negotiable documents of title to the goods and such retention of possession 
is fraudulent in fact or is deemed fraudulent under any rule of law, a creditor or creditors 
of the seller may treat the sale as void.” See also Ohio G.C. sec. 8617 allowing creditors 
to take advantage of reservation by grantor of trust of power to revoke the conveyance. 

’® Ohio G.C. sec. 8360 “Every factor or other agent intrusted with the possession of 
a bill of lading, custom-house permit, or warehouse-keeper’s receipt for the delivery of any 
such merchandise, and every such factor or agent not having the documentary evidence of 
title, intrusted with the possession of merchandise for the purpose of sale, or as a security 
for advances to be made or obtained thereon shall be deemed to be the true owner thereof, 
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eral rule (note 1, supra) where the property is entrusted to an agent 
for a course of dealing for the purpose of obtaining a buyer or advances 
in reliance upon it as security. 

To encourage the conduct of business upon credit, and to protect 
the lender where he takes security for his loans, the Chattel Mortgage 
Recording Acts were devised.*° To a similar effect, and of like nature, 
is the Conditional Sales Act.** Under these statutes, the filing of a copy 
of the instrument in the office of the County Recorder will constitute 
notice so as to foreclose the possibility of legal purchase without notice 
of the defect in the title to chattels, thereby forcing the result that such 
subsequent parties take subject to the rights of the mortgagee.” 

A novel phase of the problem arose for judicial appraisal with the 
advent of the automobile and the attendant financing arrangements. 
Where a member of the general buying public unwittingly purchased 
an automobile from a dealer, on which automobile there had been pre- 
viously executed a chattel mortgage, which in turn had been properly 
recorded so as to constitute constructive notice under the statutes, one 
of the parties would be necessarily favored as against the very tenable 
and forceful objections of the other. Challenged with two persuasive 
contentions as to which had the superior right, the courts of various 
states and even those within the same state, quite understandingly 
reached varying results in their choice between the horns of the dilemma. 

Illustrative of the one line of authorities which appeared is a case 
decided by the Court of Appeals of New York, where, in reversing a 
decision of the Appellate Division of the Supreme Court,”* it was held 
that the entrusting to the dealer by the mortgagee did not work an 
estoppel, even though possession was given for the purpose of obtaining 
offers of purchase.** The court argued in support of its holding that, if 
the rule were otherwise, “no automobile owner could safely leave his 
car in a garage where the business of selling cars is conducted for the 
purpose of storing the same or having it repaired . . .”*° 


so far as to give validity to any contract made by such agent with any other person for 
the sale or disposition of the whole or any part of such merchandise, for any money 
advanced or negotiable instrument, or other obligation in writing, given by such person 
upon the faith thereof.” 

2° Ohio G.C. sec. 8560 et $€q. 

*1 Ohio G.C. sec. 8568 et seg. See also Ohio G.C. sec. 8619, providing that a loan of 
chattels shall vest title in the borrower when the possession has remained in the borrower 
for five years, unless reservation of right thereto is written (as in the Statute of Frauds) 
and the document recorded according to mandate of the referred-to section. 

*2 Day v. Munson, 14 Ohio St. 488 (1863). 

*8 Utica Trust and Deposit Co. v. Decker, 217 App. Div. 137, 215 N.Y.S. 669 (1926). 

** Utica Trust and Deposit Co. v. Decker, 244 N.Y. 340, 155 N.E. 665 (1927). The 
case cites, explains or otherwise comments upon a wealth of other authority, but signifi- 
cantly ignores the decision of the previous Boice case, (infra note 26). 

*5 155 N.E. at p. 667. Ohio has answered this argument by refusing to apply the 
tule to the case of a bailment for repairs. See Fitzgerald v. National Bond & Investment 
Co., (infra note 41). 
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At an earlier time, when confronted with a similar fact situation, 
likewise in reversing a lower court decision, the Supreme Court of Ap- 
peals of Virginia had held that a duly recorded chattel mortgage upon 
an automobile forming part of the stock of a retail dealer was ineffectual 
to defeat the rights of a bona fide purchaser without notice of the 
encumbrance.”° “The reason for the rule is that it . . . [would work] 
a fraud upon third persons. To uphold such a mortgage would give 
to the mortgagor a fictitious credit and allow him to pose before the 
world as the owner of the goods when such is not the fact. Purchasers 
from him and those who extend him credit”’ on the faith of the 


ostensible ownership of the goods will not be subjected to loss on that 
account...” 

The cases decided by the Ohio courts have etched an interesting 
pattern of considerable incongruity. The earliest”’ presented the problem 
in veiled forms and the court, failing to perceive and pierce the dis- 


guises, disposed of them on the basis of statutory interpretation.*° Obiter 


°° Boice v. Finance and Guaranty Corp., 127 Va. 563, 102 S.E. 591, 10 A.L.R. 654 

(1920). The case expressly followed earlier cases holding to the same general effect as 
to general retail merchandise sales by merchants to the public. Included within the con- 
tents of the discursive opinion is a substantial number of illuminating precedents cited and 
with some discussion. The step was reaffirmed and followed in Gump Investment Com- 
pany v. Jackson, 142 Va. 190, 128 S.E. 506 (1925). 
No attempt has been made in the confines of this note to collate the authorities from other 
jurisdictions beyond indicating the fundamentals of the two schools of legal thinking on 
the subject. The ramifications of the labyrinth conceived by the Ohio Courts are complex 
enough to occupy this Theseus in attempting to tread their mazes, bearing in mind the 
limitations of space and the needs of the practitioner. 

*? Compare the holdings of the Ohio courts (note 36 infra) and as to the contrary 
dicta in some Ohio cases (note 30 infra) as to this position. 

?® 102 S.E. at p. 592. Note the curious and unselective admixture of the language 

of fraud and of estoppel in this passage. This may be attributed to the generally indis- 
criminate use of the words “fraud” and “estoppel” with their resultant obscurity of con- 
notation. At a later point in the opinion (page 593) the doctrine of estoppel is advanced 
specifically and explained by saying that “The act of knowingly permitting the goods to 
be so handled and used by the seller in the ordinary and usual conduct of his business is 
just as destructive of the rights of the creditor as if such permission had been expressly 
granted in the mortgage .. .” See notes 14, 15 and 16 (supra) and test thereto. 
At page 593 appears a further interesting and cogent passage in support of the decision. 
“, . . it would be unreasonable to require a purchaser to determine what could be mort- 
gaged and what could not. To require an examination of the records for liens in such 
cases would break up the business and indeed be an embargo on legitimate trade. Capital 
must seek a more substantial security for its protection. Otherwise it would be better that 
the few should suffer than the general public, who have been lured into purchasing from 
a dealer who has been intrusted with the indicia of ownership. A purchaser in such case 
is not bound to see to the application of the purchase money . . .” 

2° Commercial Credit Co. v. Schreyer, 120 Ohio St. 568, 166 N.E. 808, 63 A.L.R. 
674 (1929); Metropolitan Securities Co. v. Warren State Bank, 117 Ohio St. 69, 158 
N.E. 81 (1927); Helwig v. Warren State Bank, 115 Ohio St. 182, 152 N.E. 298 (1926) 
and Ohio Farmers Insurance Co. v. Todino, 111 Ohio St. 274, 145 N.E. 25 (1924). See 
in this connection the note by Lieberman, “Transfer of Title to Automobiles under New 
Certificate of Title Act,” supra page 255. 

°° The Chattel Mortgage Recording Statutes (note 18, supra) and the Motor Vehicle 
Bill of Sale Act. (G.C. sec. 6310-3 ef seg. This section was repealed by the Certificate of 
Title Act, infra, note 44.) The former requires mortgages of chattel property to be filed 
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dicta and the ultimate result reached seem to warrant the conclusion 
that it was thought that the second transferee, in spite of his good faith, 
could not defeat the rights of a prior mortgagee; the constructive notice 
created by compliance with the recording statute was not overcome by 
the showing of innocence. It will be seen that, implicitly, the court 
reached the result that would be expected under the terms of Ohio 
G.C. sec. 8560. 

When the problem, reduced to its lowest terms, was presented to 
the Court of Appeals in 1930, the rule, without being given its con- 
venient appellation, was applied so as to favor the innocent purchaser** 
with the same holding as that of the Virginia Court.** The opinion does 
not cite a single precedent, thus justifying the inference that the con- 
clusion was arrived at independently of the two indicated lines of 
authority and of the seemingly controlling decision of the Supreme Court 
of Ohio.** In the well-reasoned opinion, the argument was made that 
“To permit the mortgagee to assert its mortgage . . . would be a fraud 


. . and would permit the one who made the fraud possible to take 
advantage of its own wrong . . .”** 
By dictum of such strength that no doubt concerning its meaning 
can be entertained, the Floor Plan Rule was finally accepted by the 
Supreme Court thus impliedly overruling at least as to outright pur- 


chases, the doctrine of the Schreyer case (note 29, supra). The conclu- 


with the office of the County Recorder, the latter requires automobile bills of sale to be 
deposited with the Clerk of Courts. Quaere, why the different place of deposit for the two 
types of instruments? See Marshall, C. J., 117 Ohio St. at p. 76. 

In the Schreyer case (loc. cit.), Marshall, C. J., notwithstanding a vigorous dissent, bela- 
bors himself in impressive fashion to discover the true legislative intention expressed in 
the Bill of Sale Act, even to the extent of expressly disowning prior abortive attempts 
(see note 29 supra and Lieberman, page 255 supra at page 257), to define the import of 
the statute. No consideration other than a few isolated passages is given to the problems 
discussed in this note. 

In the syllabus (paragraph 4), it is said “. . . if and when said mortgage is filed with 
the County Recorder of the County where the mortgagor resides, it has priority over sub- 
sequent purchasers and mortgagees in good faith.” In the opinion (p. 568) it is further 
remarked that “A record of that mortgage would be constructive notice to all subsequent 
purchasers and mortgagees.” See notes 27 (supra) and 35 and 36 (infra). (Italics in 
these quotations have been furnished by the writer.) 

51 Hostetler v. National Acceptance Co., 36 Ohio App. 141, 172 N.E. 851 (1930); 
m.c.0. 10-15-1930. This case was expressly followed in General Motors Acceptance Cor- 
poration v. Ferguson et al., 47 Ohio App. 251, 191 N.E. 834, 16 Ohio L. Abs. 248, 40 
Ohio L. Rep. 256 (1933). 

52 Note 26 (supra). 

53 Notes 24, 26 and 29 (supra). Nor is this the only Ohio case which has ignored 
the precedent of the two lines of authority. The Pfaff case (note 35 infra) does not take 
cognizance of either, nor of the Schreyer case (note 29 supra), which it implicitly over- 
rules as to this point, although it does cite and proceed on the basis of some other cases of 
questionable applicability. Neither does the Hostetler case (note 31 supra) receive consider- 
ation by the Supreme Court in its opinion. 

** Note the similarity in language here to that of the Virginia Court (supra note 28) 
and text thereto. This quotation can be found in 36 Ohio App. at p. 145. 
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sion was expressly based upon the doctrine of estoppel.** But the same 
case delimited the scope of the operation of the rule by denying the 
contention that it applied with equal force to protect another and sub- 
sequent mortgagee.*® So also, and perhaps with better reason, its appli- 
cation to an execution sale by a judgment creditor was denied.*” 

But, in a case arising before the doctrine had been recognized by an 
Ohio decision, it was held that a chattel mortgage executed and recorded 
before the delivery of a bill of sale for the property was not notice to a 
subsequent mortgagee, since it was outside the chain of title.** The fact 
that the negotiations were made with a salesman of the dealer, and that 
the automobile was not located upon the floor of the dealer will not 
prevent the acquisition of a clear title by the purchaser; ** but where the 
chain of title is through the medium of a salesman who had knowledge 
of the prior mortgage, although otherwise within the rule, such party gets 
no greater right than the salesman, whose knowledge of the defect is 
fatal to the priorities of derivative claimants.*° 


°5 National Guarantee and Finance Co. v. Pfaff Motor Car Co., 124 Ohio St. 34, 
176 N.E. 678 (1931). A similar result was reached in the same year by the Court of 
Appeals in National Guarantee and Finance Co. v. Commercial Credit Co., 10 Ohio L. 
Abs. 658 (1931) with no consideration of the superior authority. 

°° Cf. the language of the Virginia court in the Boice case (supra note 27 and text 
thereto) as to this point. It may be forcefully maintained that the distinction between 
sale and mortgage is tenuous, since the elements of estoppel are present no matter what 
the type transaction may be. Nor is any indication given by the court that it considered 
the interpretation section of the Sales Act, and especially Ohio G.C. sec. 8456-1 (qua 
vide), where purchase is said to include the case of a mortgage or pledge as being on the 
same plane with the more exact connotation of purchase. 
In justification of the court’s holding, it is suggested that the distinction may be main- 
tained on the basis of the differences in the activities of the parties who are customarily 
engaged in the two types of dealings. Since the public in general is not engaged in the 
practice of making loans upon chattels, but rather, only those who make it a business, and 
who are consequently more informed as to business practices and familiar with the opera- 
tion of the recording acts, the element of reliance upon appearances prerequisite to estop- 
pel may be missing; however, no such reasoning appears in any of the Ohio cases in this 
note. 

58? Davis v. First Central Trust Co., 15 Ohio L. Abs. 3 (1933). 

*® Ohio Finance Co. v. McReynolds, et al., 27 Ohio App. 42, 160 N.E. 727, 6 Ohio 
L. Abs. 265 (1927). The Todino case (supra note 29) is one of the authorities relied upon, 
which holds that a‘sale of an automobile without the statutory formalities is void. The 
McReynolds case may or may not have been outmoded by the change of face as to this 
point in the Schreyer decision (supra notes 29 and 30). The reasoning based upon the 
chain of title may still be conclusive in the matter, and certainly should be as to chattels 
not under some regulatory statute like the Automobile Bill of Sale Act (see Lieberman 
supra page 255). 

General Motors Acceptance Corporation v. Ferguson et al. (supra note 31) “In 
principle, we can see no difference between a case where the mortgagee permits the dealer 
to maintain a car upon its floors for sale and one in which the dealer is permitted to place 
it in the possession of its employees for demonstrating purposes. In each case, the pur- 
chaser is led into the belief that the automobile is in the possession of the dealer for sale, 
and he has nothing to warn him of an encumbrance thereon .. .” 

*° Cincinnati Finance Co. v. First Discount Corp., (supra note 6). In this case it 
appears that the dealer held possession under the Floor Plan arrangement, having given a 
mortgage to the plaintiff. A salesman of the dealer knew of the arrangement, but not- 
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When the property is delivered to the vendor for repairs, a sub- 
sequent purchaser cannot defeat the right of the bailor, even though the 
repairman is the same person by whom it was sold in the first instance, 
for the reason that this conduct is not enough to constitute an estoppel.** 

The application of the doctrine disowned in its first appearance 
before the Supreme Court in the Schreyer case (note 29, supra), but 
later accepted in the implied limitation of the original holding on the 
subject is still further limited by the McCrate case** refusing to allow 
an automobile dealer to buy from another at wholesale free of a prior 
recorded mortgage. Even the confusing state of the law has led the 
courts into what appears to be error.** 


withstanding, purchased the automobile in his own name, giving another mortgage for the 
purchase price thereof, which mortgage was purchased by the defendant. The knowledge 
of the salesman as to the prior encumbrance was held to be fatal to the interest of the 
defendant, since “the assignee of the subsequent mortgage . . . [could take] no better 
title than the assignor.” The court said that “the conduct of the mortgagor ... [must 
have] clothed him with an apparent authority. The liability . .. is based on estoppel 
. » » [hence] knowledge of the existence of the mortgage will defeat the purchaser’s claim, 
because he was not misled by the appearance of authority .. .” 

It might be contended that the result of the case is not in accord with the dictum quoted, 
since the defendant involved was not the one who had knowledge of the prior lien, but 
was a derivative party who was presumably acting in good faith. The rationale advanced 
to support the estoppel type case can be as forcefully argued to extend to the case involved. 
See apropos this matter the confusion of the court in the Greenwald case (note 43 infra). 
However, since the actual ultimate question was between mortgagees, the doctrine of the 
Pfaff case (note 35 supra) should have been decisive of the issue. 

It was urged that the Factors Act( not 19 supra) controlled the case, and well it might 
have, but the court almost summarily dismissed the contention (page 137 of §9 Ohio 
App.) “for the reason that the dealer was not ‘intrusted’ with the possession of these auto- 
mobiles ‘for the purpose of sale.’ The dealer had title, subject to the mortgages, and it 
was by virtue of that title that he was in possession, and it was his title that he was 
seeking to sell—not that of the mortgagee.” Cf. General Motors Acceptance Corporation 
v. Ferguson et al., (supra note 31). 

*! Fitzgerald et al. v. National Bond & Investment Co., 10 Ohio L. Abs. 181 (1931). 
The case is still stronger against the bailor because of the fact that no bill of sale had 
ever been executed and placed on record. “Mere possession of a chattel is not an indicia 
of title” (p. 183). Curiously enough, the result reached is in accord with that of the Pfaff 
case (note 35 supra), although the decision is on the authority of the Schreyer case (note 
29 supra) which as pointed out heretofore (notes 29 and 30 supra and text thereto) is 
considered to be a rejection of the Floor Plan Rule. Compare the argument of the New 
York Court in discountenancing the Floor Plan Rule quoted in the text to note 25 (supra). 

*® The Colonial Finance Co. v. McCrate, 60 Ohio App. 68, 19 N.E. (2d) 527, 27 
Ohio L. Abs. 673, 13 Ohio O. 307 (1938). Here again appears what seems to be a dis- 
tinction without a difference, just as some criticism may be made of the differentiation be- 
tween the case of a sale and that of a mortgage established by the Pfaff case (notes 35 
and 36 supra). But for a suggested justification, see note 36 (supra). 

“8 Cf. Greenwald’s Auto Co. v. Hower et al., 24 Ohio L. Abs. 421 (1938), and 
National Guarantee and Finance Co. v. Schenke, 24 Ohio L. Abs. 236, 8 Ohio O. 36 
(1937), and the difficulty of the court in the First Discount case, (supra note 40). 

In the nisi prius Schenke case, an individual entrusted his automobile for sale to a dealer 
who then fraudulently mortgaged it. At the instance and through the procurement of the 
dealer, the automobile was conveyed by bill of sale directly by the owner to another dealer 
who was unaware of the previous mortgage. In deciding for the second dealer, the court 
followed the Pfaff case (note 35 supra) saying that “if the mortgage of the [mortgagee] 
is unavailing against the owner, it is likewise unavailing as against the vendee of such 
owner, where the vendee has purchased the property in question without knowledge of the 
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In consideration of this state of affairs, it is with little wonder that 
we note that the automobile and finance interests secured the passage of 
the Certificate of Title Act, which was enacted by the legislature in 
1937** to be effective as to transfers made subsequent to January 1, 
1938. The constitutional validity of this statute was recently upheld by 
the Supreme Court.*® Many of the problems herein presented will be 
cured; ** however, the specific exemptions in the act are so broad and 
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mortgage.” The rule of the Factors Act (note 19 supra) was denied as “not applicable.” 
Quaere whether this case is not reversed by the McCrate case (supra, note 42) as being in 
effect a sale at wholesale by one dealer to another. 

The Greenwald problem involved a contest between the rights of the assignee of a duly 
recorded mortgage executed by a purchaser and the mortgagee of one who subsequently 
bought the car from the same dealer who had made the sale in the first place to the first 
mortgagor. The dealer, it was said, “as against the . . . [first mortgagee], had no title 
to said car, and at the time of the sale, . . . the said [first mortgagee] had done every- 
thing which the law required of it . . .” Since no title was had by the dealer, and since 
“a seller of property can convey no better title than he himself possesses,” the second 
grantee of the dealer got no title; likewise, the (second) mortgagee had no property upon 
which its security would operate. The court cites only the authority of the Schreyer case 
(supra, note 29), which as has been pointed out (text to note 35 supra) has been partially 
bastardized sub rosa. This was not a contest between mortgagees as such under the Pfaff 
case (note 35 supra), because the title, if it passed at all, went to a purchaser who in 
turn mortgaged the property to secure the purchase price. The fact that the litigant was 
a second mortgagee should not control, but the rights of the second purchaser under the 
general Floor Plan Rule by sale (note 31 et seg.) should determine the rights of the mort- 
gagee of the second purchaser. 

It will be seen that the court in its decision, not only relied upon authority of doubtful 
efficacy, but also failed properly to distinguish between the situation before it and that in 
the Pfaff case, which is not considered in the opinion. Furthermore, the common law rule 
quoted has been so generally confined by exceptions and limitations as to have been, to 
all intents and purposes, emasculated. 

“* Ohio G.C. secs. 6290-1 ff., Vol. 117, Ohio Laws, pages 373 and 726. Section 
6290-4 dealing with the problem herein presented provides that “No person acquiring a 
motor vehicle from the owner thereof, whether such owner be a manufacturer, importer, 
dealer or otherwise, hereafter shall acquire any right, title, claim or interest in or to said 
motor vehicle until he shall have had issued to him a certificate of title to said motor 
vehicle, or delivered to him a manufacturers or importers certificate for the same; nor 
shall any waiver or estoppel operate in favor of such person against a person having pos- 
session of such certificate of title . . . for a valuable consideration. No court in any case 
at law or in equity shall recognize the right... of any person in or to any motor 
vehicle hereafter sold, or disposed of, or mortgaged or encumbered, unless evidenced by a 
certificate of title . . . duly issued in accordance with the provisions of this chapter.” 

*® State ex rely The City Loan & Savings Co. v. Taggart, Recorder, 134 Ohio St. 
374, 17 N.E. (2d) 758, 12 Ohio O. 517., annotated by Lieberman, supra, page 255. See 
this citation for a more exhaustive treatment of the statute involved. 

*® One problem which may arise under a “gap” left in the statute is found in the 
provision in the act that in the case where there was no previous certificate of title repre- 
senting the ownership of the automobile, a bill of sale may be converted into a certificate 
of ownership when application therefor is presented, supported by a bill of sale and a 
sworn statement of ownership. Further, “the Clerk of Courts shall use reasonable dili- 
gence in ascertaining whether or not the facts in said application are true by checking the 
same . . . with the records of motor vehicles in his office . . .” 

Sometime before the changeover to the new system is complete, the case will likely arise 
where a certificate is issued upon the basis of bill of sale and sworn statement of owner- 
ship under the statute where there is still a prior mortgage recorded in the Recorder’s office 
under G.C. 8560, but not noted as a lien upon the certificate because of the false affidavit. 
Is the clerk bound to check the mortgage records in the Recorder’s office or is the mort- 
gagee, at his peril, required to see that the liens are noted properly, and do the words “his 
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inclusive*’ as to leave the quandries of the automobile dealers still upon 
a large number of merchandise manufacturers and chattel mortgage 
loan companies. Such fields as furniture, electrical equipment, farm 
machinery, processing machinery and other types of relatively high unit- 
value chattels are still unprotected from the viewpoint of both purchaser 
and mortgagee; but clearly, under the Floor Plan Rule an ordinary 
citizen is buying under the protection of the law when the sale is out- 
right from the dealer at retail and not through some intermediary. ‘This 
after all, was the original purpose and rationale of the rule in its incep- 
tion, and its spirit should be advanced to protect those within the strict 
operation of the rule; by the same token, its application should be 
refused as to the cases where the spirit does not follow it, since this 
removes the raison d’etre of the judicial limitations to the Recording 
Acts. It is submitted that, notwithstanding that some of the exceptions 
to the distinctions within the rule may seem tenuous, on the whole, 
overlooking the isolated cases discussed where the courts were led astray 
by inadequate presentation and consideration of the problem, the rule 
has worked to further the wholesome policy of protecting the buying 
public with its desirable concomitant encouragement of business. 
THEODORE BoEHM 
Member of Bowling Green, Ohio Bar 


TORTS 


Torts — CONVERSION 


A motor car company agreed to sell a truck to a purchaser, and to 
accept the purchaser’s old truck as part payment. The seller appraised 
the old truck, accepted a down payment on the new, and agreed further 
that the old truck should remain in possession of the purchaser until 
delivery of the new truck, at which time a re-appraisal (presumably by 
the seller) would be made. Before the delivery date arrived (it having 
been postponed by reason of a flood which inundated the purchaser’s 
place of business) the seller, seeing the old truck parked on a side street, 
apparently deteriorating from the effects of thieves and bad weather, 


[clerk’s] office” operate to absolve him of responsibility under the Act. The fact that the 
affiant may be imprisoned for perjury will be of small comfort to the mortgagee; obser- 
vation in the offices of at least three counties has led to the belief that as a general rule, 
the clerks do not, in fact, search the records of the Recorder. The practice is to rely upon 
the affidavit and the bill of sale, which latter it will be remembered, are recorded entirely 
apatr from the mortgages (see note 28 supra concerning the divergent places of filing the 
two types of instruments). 

** Included in the exceptions are such major items of interest as construction work, 
equipment, farm machinery, tractors and other production machinery. 
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took the truck to his (the seller’s) garage and attempted by use of labor 
and materials to repair it. ‘The purchaser, being informed of the seller’s 
action, refused to submit to a re-appraisal of the truck at a lower figure, 
refused to accept a return of the truck, and elected to treat the seller’s 
action as a conversion. Verdict was for the purchaser for the value of 
the old truck at the first appraisal. The Court of Appeals of Hamilton 
County held: “When the plaintiff (seller) took the truck from the 
street and worked on it for one-half day making changes and repairs, 
and later re-took it from the premises, thereupon it exercised such domi- 
nation over the same as to convert it to its own use.” Avondale Motor 
Car Co. vy. Donovan, 60 Ohio App. 78, 19 N.E. (2d) 521 (1938). 

The leading case in Ohio on the subject of conversion is B. & O. 
R. Co. v. O’Donnell, 49 Ohio St. 489, 32 N.E. 476, 21 L.R.A. 117, 
34 Am. St. 579 (1892). This court held that any wrongful exercise 
of dominion over chattels in exclusion of the rights of the owner, or 
inconsistent with his rights constitute a conversion. The problem is to 
determine what constitutes an act of dominion over the chattels of 
another. In B. & O. R. Co. v. O'Donnell, supra, it was held that a 
deliberate misdirection of a bill of goods was a sufficient act to render 
the railroad liable for their conversion. In the principal case, a truck 
was taken from the street to the repair shop of the seller. In view of 
the O’Donnell holding, it might be argued that this initial taking was 
sufficient to constitute an act of dominion. But there is authority for 
saying that a simple trespass is not a conversion. Fouldes v. Willoughby, 
8 M. & W. 540 (1841). The doctrine of the O’Donnell case has been 
refined by subsequent holdings. In Sammis v. Sly, 54 Ohio St. 511, 44 
N.E. 508, 56 Am. St. 731 (1896), it was held that the mere inter- 
meddling with the personal property of another did not automatically 
divest title. Some courts have said that a taking of property for no 
other purpose than that of preserving it for the owner’s use is not an act 
which will subject the taker to an action of trover. Clark v. Whitaker, 
19 Conn. 319 (1848). The majority view does not regard intent tu 
deprive the owner as an essential element in a cause of action for a con- 
version. State v. Omaha National Bank, 59 Neb. 483, 81 N.W. 31y 
(1899); Waverly Timber and Iron Co, v. St. Louis Cooperage Co., 
112 Mo. 383, 20 S.W. 566 (1892). But there is some support for the 
view that there can be no action for conversion in such cases unless the 
chattel is injured in the misappropriation. Cases holding this opinion, 
however, have dealt with takings under some color of authority from 
the owner. BiGELow, Torts, p. 403. It would seem that the court in 
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the principal case was not willing to construe the mere unauthorized 
taking as an act of dominion sufficient to complete a conversion. 

After taking the truck to its garage, the seller, by the application of 
labor and materials, attempted to repair it. This act of repairing was 
apparently not intended as a gift to the owner. It was done wholly with- 
out the owner’s sanction or request, and seems difficult to justify on any 
other basis than the seller’s claim to some interest in the truck. Any 
interest so claimed would necessarily be inconsistent with the owner’s 
undivided interest. ‘This is more than a mere moving of the chattels of 
another for the benefit of the owner. Whitaker v. Clark, supra. It 
indicates some claim inconsistent with the owner’s right, and may strictly 
be called an act of dominion. ‘The conversion seems clear at this point. 
Gillespie v. Holland, 3 Ohio App. 116, 20 Ohio C.C, (N.S.) 17, 26 
Ohio C.D. 220 (1914); Great American Mutual Indemnity Co. v. 
Meyer, 18 Ohio App. 97 (1924); Miller v. Uhl, 37 Ohio App. 276, 
174 N.E. 591, 33 Ohio Law Rep. 294 (1924). 

The final act of retaking from the owner’s premises is said, by the 
court, to complete the cause of action. Even after the repairing of the 
truck had supplied the element of dominion, essential to the act of con- 
version, the owner could elect to waive the tort and accept the return 
of the chattel, or to treat the acts as conversion and sue for the value of 
the chattel converted. Sammis v. Sly, supra; BIGELOw, Torts, p. 404. 
The retaking was with the expressed permission of the owner, and such 
a taking (of itself) could not be.a conversion. A taking, to be a con- 
version, must be wholly without the owner’s assent, expressed or implied. 
Mann v. Lamb, 83 Minn. 14, 85 N.W. 827 (1901). The refusal of 
the owner to accept the return of the chattel indicated his election to 
treat the acts of the seller as constituting a conversion. The retaking 
made the cause of action complete. 

Ropert M. ANDERSON 


Docs — Liasitity For InyJuRY BY 


The plaintiff had a portion of his thumb bitten off in endeavoring to 
separate two fighting dogs. The defendant had stepped out of a store 
when the dog owned by the son of the plaintiff attacked the defendant’s 
dog which was in harness. The defendant attempted to pull her dog 
back and the plaintiff took hold of the collar of his son’s dog in an effort 
to part them. It was at this time that a portion of the plaintiff’s thumb 
was bitten off, and there was no question but that it was the defendant’s 
dog which did the biting. The Supreme Court of Ohio affirming the 
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judgment of the Municipal Court of Cleveland, held that absolute 
liability is imposed upon the owner of a dog for the injury inflicted under 
Ohio G.C. sec. 5838, which reads in part: “A dog that chases, worries, 
injures, or kills sheep . . . or person, can be killed at any time or place; 
. . » The owner or harborer of such dog shall be liable to a person 
damaged for the injury done.” Dragonette v. Brandes et al., 135 Ohio 
St. 223, 14 Ohio O. 61 (1939). 

Where the action is brought under the common law, a majority of 
the cases impose absolute liability on the owner of the dog if scienter is 
proved, i.e., that the owner had notice of the dog’s vicious propensities. 
Hicks v. Sullivan, 122 Cal. App. 635, 10 Pac. (2d) 516 (1932); 
Moore v. McKay, 55 S.W. (2d) 865 (Texas, 1932); Brewer v. 
Furtwangler, 171 Wash. 617, 18 Pac. (2d) 837 (1933). Another 
group of cases in effect impose absolute liability when scienter is proved, 
but say that the gist of the action is the negligence which is presumed 
from the defendant having notice of the dog’s vicious propensities. Earl 
v. Van Alstine, 8 Barb. 630 (N. Y., 1850); Roettinger, Admr. v. 
Greser et al., 12 Ohio L. Abs. 157, 181 N.E. 926 (1931). This pre- 
sumption of negligence can not be removed by proof of care on the part 
of the defendant in keeping the dog. Muller v. McKesson et al., 73 
N. Y. 195 (1878). 

The leading Ohio case under the common law is Hayes v. Smith, 
62 Ohio St. 161, 56 N.E. 879, 43 W.L.B. 265, 15 Ohio C.C. 300, 
8 Ohio C.D. 92 (1900), in which the Ohio Supreme Court said that 
in addition to scienter, the plaintiff must prove that the defendant was 
negligent in the manner in which he restrained the dogs. In making 
the gist of the action the negligent manner in which the dogs are kept, 
it appears that the Court has misinterpreted the common law theory as 
represented by Earl v. Van Alstine, supra, where there is a conclusive 
presumption of negligence in the very fact that the dogs are kept after 
notice of their vicious propensities. ‘Therefore, the Hayes case differs 
from the majority of the common law cases by saying that knowledge 
of the vicious nature of the dog does not attach absolute liability to the 
owner in the absence of negligence in the actual keeping of the dog. This 
departure from the prevailing common law doctrine was pointed out in 
Thomas v. Boyson, 63 Ohio St. 576, 21 Ohio C.C. 302, 11 Ohio C.D. 
773, 60 N.E. 1134, 44 W.L.B. 223 (1901), although in arriving at 
the decision, the Court followed the doctrine of Hayes v. Smith. How- 
ever, a more recent Ohio case followed the common law theory of the 
Van Alstine case when the Court held that knowledge of the dog being 
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vicious gives rise to a presumption of negligence and the owner keeps the 
dog at his own peril. Roettinger, Admr. v. Greser et ai., supra. 

In 1854, the Ohio General Assembly passed a statute which imposed 
absolute liability on the owners or harborers of dogs for injuries inflicted 
on sheep. Swan’s Statutes of 1854, 328. In Job v. Harlan, 13 Ohio St. 
485 (1862), it was held that this statute dispensed with the necessity of 
proving scienter. In an action brought under a statute passed in 1860, 
which extended the absolute liability to include injuries to persons, S. & 
C. St. 71, the Court declared that the statute abrogated the common 
law requirement of scienter. Gries v. Zeck, 24 Ohio St. 329 (1873). 
At the time of the decision in Hayes v. Smith the statute in effect did not 
extend liability to protect persons, and it was probably with this decision 
in mind that the Legislature one month later passed Ohio G.C. sec. 
4212-2, 94 Ohio Laws 118 (1900), which was similar in nature to the 
present Code section 5838 by which it was repealed. Sec. 5838 has 
abolished negligence in the restraining of the dogs as a test of liability, 
Kleybolte v. Buffon, 89 Ohio St. 61, 105 N.E. 192, 58 W.L.B. 449; 
11 Ohio Law Rep. 316, 14 Ohio C.C. (N.S.) 511, 23 Ohio C.D. 211 
(1913); Lisk, Admr. v. Hora, 109 Ohio St. 519, 143 N.E. 545 
(1924), as well as the test of scienter. Hayes v. Guard et al., 9 Ohio 
App. 377 (1918); Mehmert v. Kelso, 6 Ohio App. 69, 26 Ohio C.C. 
(N.S.) 350, 28 Ohio C.D. 515, 61 W.L.B. 299 (1915). 

In Ohio action may be brought either under the statute or at the 
common law. Roettinger, Admr. vy. Greser, supra; Lisk, Admr. v. 
Hora, supra. In order to establish his case in an action brought under 
the statute, the plaintiff need only prove that the defendant was the 
owner or the harborer of the dog and that the injury was inflicted by the 
dog. Sawrey v. Grant, 31 Ohio App. 14, 165 N.E. 97, 7 Ohio L. Abs. 
60 (1928); Kingsley v. Yocom, 34 Ohio App. 226, 170 N.E. 180, 31 
Ohio Law Rep. 216, 8 Ohio L. Abs. 116 (1929); Bevin v. Griffiths, 
44 Ohio App. 94, 184 N.E. 401, 37 Ohio Law Rep. 531, 13 Ohio L. 
Abs. 284 (1932). In the latter case, a large German Police dog owned 
by the defendant threw himself against the plaintiff, a servant in the 
defendant’s home, and caused her to fall whereby she sustained the 
injuries for which the action was brought. The plaintiff was required 
only to show that the defendant owned or harbored the dog and that the 
dog injured her person. In Kingsley v. Yocom, a trespasser was allowed 
to recover for the injury sustained even though the defendant had placed 
warning signs about the premises and the dog was tied. Under the 
statute, contributory negligence is held to be no defense because the 
negligence of the defendant is immaterial. Siegfried et al. v. Everhart, 
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55 Ohio App. 351, 9 N.E. (2d) 891, 23 Ohio L. Abs. 361, 9 Ohio 
O. 85 (1936). This case involved a set of facts similar to the case at 
bar, the plaintiff having been bitten while attempting to separate two 
dogs. The Court held that contributory negligence was no defense since 
the liability was predicated upon the statute and not upon the negligence 
of the defendant. 

The phrase often used in dealing with cases of this nature that “every 
dog is entitled to one bite” certainly needs to be qualified in Ohio. The 
prevailing common law theory would say that he is entitled to one bite; 
the Hayes case, that he is entitled to more than one bite; but under 
section 5838 of the General Code, the unfortunate canine is entitled to 
no bites at all. Davip A. WIBLE 


WORKMEN’S COMPENSATION 


WoRrRKMEN’s COMPENSATION — AVAILABILITY OF COMMON 
Law REMEDIES FOR Non-COMPENSABLE OCCUPATIONAL 
DIsEAsEs 


Smith brought an action in the Common Pleas Court of Marion 
County for damages for silicosis caused by the negligence of his employer, 
the Marion Brass & Bronze Foundry. In Cuyahoga County, on similar 
facts, the administratrix of the estate of one Triff, a deceased employee, 
filed an action for wrongful death against the National Bronze & 
Aluminum Foundry Co. Demurrers were sustained to each petition, 
which rulings were affirmed by the Courts of Appeal for the Third and 
Eighth Districts respectively. Motions to certify were allowed by the 
Supreme Court, which considered both cases in a single opinion. It was 
held that the common law remedy of an employee against his employer 
for occupational diseases, not compensable under the Workmen’s Com- 
pensation Act, has not been taken away by the organic or statutory law 
of Ohio. Trif v. National Bronze & Aluminum Foundry Co., Smith 
v. Lau, 135 Ohio St. 191, 20 N.E. (2d) 232, 14 Ohio O. 48 (1939). 

Thus, by a four to three decision, the court has directly reversed 
its former position, as set forth in Zajachuck v. Willard Storage Battery 
Co., 106 Ohio St. 538, 140 N.E. 405 (1919), and Mabley and Carew 
v. Lee, 129 Ohio St. 69, 193 N.E. 745, 100 A.L.R. 511 (1934). 
This may be attributed to the shifting personnel of the court, rather 
than to the inconstant attitude of any of the individual members. None 
of the majority group was on the court at the time of the Zajachuck 
case, and only Judge Zimmerman sat in the Mabley and Carew case, 
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in which he wrote a strong dissenting opinion. Judge Matthias, in 
dissenting, maintains the position he took in the Zajachuck and Mabley 
and Carew cases, and Chief Justice Weygandt has not changed the 
decision he made in the Mabley and Carew case. Of the four new 
members, Williams, Day, and Hart have aligned themselves with Zim- 
merman, while Myers has joined Weygandt and Matthias. All three 
of the dissenting justices have expressed their views in separate opinions, 
which indicates the strength of their convictions on this matter. 

Occupational diseases were not compensable in Ohio until 1921, 
when Section 1465-68a, Ohio G.C., became effective. This section 
contained a schedule of 15 diseases which were made compensable; this 
number has been extended until it now has reached 22. Neither of the 
instant claims is compensable, since the exposures occurred prior to the 
addition of silicosis to the schedule. 117 Ohio Laws, 268 (1937). 
Plaintiffs’ actions are predicated on tort for the negligence of the 
employer in failing to provide a safe place to work in violation of the 
laws of Ohio, failure to notify the employees of dangerous conditions, 
etc. The facts present two main issues: (1) Has an employee a right 
of action at common law for negligence of the employer proximately 
causing a non-compensable occupational disease? (2) If so, has this 
right of action been taken away by the organic and statutory law of 
Ohio? 

In answering the first question in the affirmative Judge Williams 
follows the overwhelming weight of authority. Gentry v. Swann Chem- 
ical Co., 234 Ala. 313, 174 So. §30 (1937); Hurle’s Case, 217 Mass. 
223, 224, 104 N.E. 336, L.R.A. 1916A 279 (1914); Boal v. Elec- 
tric Storage Battery Co., 98 Fed. (2d) 815 (Pa., 1938); Barrencotto 
v. Cocker Saw Co., Inc., 266 N.Y. 139, 194 N.E. 61 (1934); 
Pellerin v. Washington Veneer Co., 163 Wash. 555, 2 Pac. (2d) 658 
(1931). None of the dissenting opinions contests this point, although 
there are dicta in Ohio which suggest the opposite view. Industrial 
Commission v. Brown, 92 Ohio St. 309, 316, 110 N.E. 744, L.R.A. 
1916B 1277 (1915); Zajachuck v. Willard Storage Battery Co., 106 
Ohio St. 538, 140 N.E. 405 (1919). 

The chief controversy lies in the consideration of the second ques- 
tion, which involves the interpretation of constitutional and statutory 
provisions, specifically Section 1465-70, Ohio G.C., and Section 35, 
Art. II of the Constitution of Ohio. The latter gives the legislature the 
power to pass laws establishing a state fund for the purpose of providing 
compensation to workmen and their dependents, for death, injuries, or 
occupational disease, and further provides that “Such compensation shall 
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be in lieu of all other rights to compensation, or damages, for such death, 
injuries, or occupational disease, and any employer who pays the pre- 
mium . . . shall not be liable to respond in damages at common law or 
by statute for such death, injuries or occupational disease . . .” Of this 
Judge Williams says: “This section of the Ohio Constitution, in our 
judgment, does not deprive the employee of the right of action growing 
out of occupational disease in cases in which the disease was not made 
compensable. The words ‘for such death, injuries, or occupational dis- 
ease,’ clearly refer back to the prior language of the provision, and mean 
death, injury or occupational disease for which compensation has been 
provided by the statute. If the word ‘any’ had been used for the word 
‘such’ in the phrase quoted, the meaning would have been much 
broadened. An intent to narrow the meaning is therefore necessarily 
implied by the reference to preceding phraseology.” 

Section 1465-70, Ohio G.C., provides: “Employers who comply 
with the provisions of the last preceding section (Ohio G.C. sec. 1465- 
69) shall not be liable to respond in damages at common law or by 
statute . . . for injury or death of any employee, wherever occurring, 
during the period covered by such premium . . .” The majority argues 
that, since this statute was enacted before occupational diseases were 
made compensable, it could not have removed the common law right 
of action. This interpretation is bolstered by the similar treatment of 
closely analogous statutes in many other states. Jones, Admx. v. Rhine- 
hart & Dennis Co., 113 W. Va. 414, 168 S.E. 482 (1933); Berkeley 
Granite Corporation v. Covington, 183 Ga. 801, 190 S.E. 8 (1937); 
Barrencotto v. Cocker Saw Co., Inc., 266 N.Y. 139, 194 N.E. 61 
(1934); Downing v. Oxweld Acetylene Co., 112 N.J.L. 25, 169 
Atl. 709 (1933), 100 A.L.R. 519 (1936). The attitude evinced 
by these courts is that the Workmen’s Compensation Acts were designed 
primarily to improve the plight of the disabled workman and his de- 
pendents—not to assure the employer of immunity from open liability. 

Another majority argument, stressed by Judge Zimmerman in his 
Mabley and Carew dissent, is that to abolish the employer’s liability at 
common law under these conditions is to give him protection for which 
he does not pay through contribution to the State Insurance Fund or 
otherwise. No cost of underwriting non-compensable occupational dis- 
eases is reflected in the premiums paid by the employer. 

Each dissenting judge attacks the decision on different grounds. 
Chief Justice Weygandt argues that it is unnecessary to construe the 
language of Section 35, Art II, since the meaning and intent of the 
amendment was fully agreed upon by a joint committee representing 
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the employers and employees and set forth in a statement for the guid- 
ance of the voters of Ohio. This statement recited the effects of the 
amendment, among which were the wiping out of open liability and a 
fixed limit of financial liability, thus protecting the assets and credits of 
the employer. Weygandt also observes that none of the many decisions 
cited by the majority involves the constitutional language here employed. 

Judge Myers’ contribution to the dissent is one of policy rather than 
of construction. He considers that to so reverse a once settled issue is to 
“play fast and loose with fundamental principles.” 

Judge Matthias contends that Section 1465-70, in the light of the 
subsequently enacted Section 1465-69b (which provides for payments 
into the occupational disease fund) has completely abolished open liability. 
He also fears that the majority ruling will open the gate to a flood of 
litigation. 

The view which the Supreme Court has now reached was advo- 
cated by the writer of a note in this Law JouRNAL, criticizing the unjust 
effects of the Mabley and Carew decision. 1 O.S.L.J. 317 (1935). It 
is submitted that the instant decision more nearly effectuates the general 
purpose of the Act—to provide support to the disabled worker and his 
dependents. See Note, 47 Harv. L. Rev. 1074 (1934). To take from 
the employee a long-standing common law right and give him nothing 
in its stead cannot be reconciled with the motivating spirit and purpose 
of the Act. “The employee should not be made to suffer by giving up 
all his common law rights for an.incomplete system of compensation, 
unless an express provision makes this interpretation inescapable.” Note, 
3 Duke Bar Ass’n Journal, 96 (1935). Under the reasoning of the 
majority opinion no such provision exists in Ohio. The argument that 
the decision will create a flood of litigation should carry little weight, 
since no action can be maintained without the establishing of the em- 
ployer’s negligence, even though proving such negligence has been facil- 
itated by statutory standards. What justification can there be for 
permitting violation of these standards with complete impunity? 

The tremendous significance of the ruling is reflected in its imme- 
diate consequences. —The Ohio Manufacturer’s Association, representing 
the organized employers, and the American Federation of Labor, rep- 
resenting the employees, went into conference and emerged with an 
agreed bill, now before the legislature, which would close the open 
liability in return for several concessions to labor. The proposed bill, 
S. B. No. 297, would protect against open liability by amending Section 
1465-70 to read: “Employers who comply with the provisions of Section 
1465-69 shall not be liable to respond in damages at common law or 
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by statute, for any injury, disease, or bodily condition, whether such 
injury, disease or bodily condition is compensable under this act or not, 
or for any death, resulting from such injury, disease or bodily condition 
. . -” (writer’s italics). In addition the amendment prescribes a six 
months statute of limitations within which any action must be brought 
for occupational diseases not heretofore compensated from the fund. 
This is designed to limit the risk of suits at law for diseases contracted 
prior to the effective date of the amendment. 

Foremost among the gains for labor in the proposed bill is the exten- 
sion of Section 1465-68a to cover all occupational diseases, which term 
is defined as “a disease peculiar to a particular industrial process, trade 
or occupation and to which an employee is not ordinarily subjected or 
exposed outside his employment.” Under the existing law compensation 
for silicosis is to be awarded only if the employee has been subjected to 
injurious exposure to silica dust, in his employment in Ohio, for periods 
aggregating five years, and only then if the disability or death results 
within one year after the last injurious exposure. Under the proposed 
amendment to Section 1465-68a the required period of exposure is 
reduced to three years, and the time limit after the last injurious exposure 
raised to two years. 

A new section, 1465-68d, proposes to establish a Board of Review 
of three especially qualified physicians, to be appointed by the dean of 
the medical school of Ohio State University, the director of the Depart- 
ment of Health, and the Industrial Commission, each of which shall 
have one vote. The function of this board is to hear appeals of occu- 
pational disease claims which have been denied by the Industrial Com- 
mission. Decisions of this board as to medical facts will be binding. 

Little, if any, opposition is expected to impede the passage of the 
proposed bill under an emergency clause. If it does pass the Triff 
decision has enabled labor to achieve a long-sought objective, blanket 
coverage for occupational diseases. Labor has definitely relinquished all 
right to common law remedy in return for an apparently complete sys- 
tem of compensation. Full coverage for occupational diseases, as dis- 
tinguished from the schedule plan, has been adopted in a number of 
other states in one of two ways: (1) by broad construction of the word 
“injury,” so as to include occupational as well as accidental injuries. 
Mass. Gen. Laws (1932) c. 152, sec. 26, interpreted in Johnson’s case, 
279 Mass. 481, 181 N.E. 761 (1932); (2) by specific statutory pro- 
visions making all occupational diseases compensable. Cal. Gen. Laws 


(Deering, 1931) Act 4749 sec. 3 (4); Conn. Gen. Stat. (1930) sec. 
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5223; N.D. Comp. Laws Ann. (Supp. 1925) sec. 396 a(2); N. Y. 
Session Laws of 1935, c. 254; Wis. Stat. (1937) sec. 102.01. 

It is submitted that the all-inclusive type of statute is preferable to 
those which enumerate lists of compensable diseases. 16 Ore. L. Rev. 
84 (1937); Wilcox, The Schedule Fraud in Occupational Disease 
Compensation, 24 Am. Lab. Leg. Rev. 119 (1934). That occupational 
diseases occupy a relatively significant position in days lost ratings is 
pointed out by Dr. Emery Hayhurst, Current Status of Silicosis and 
Other Occupational Diseases in Ohio, Industrial Medicine, May, 1939. 
The principal argument for discriminating in favor of certain specified 
occupations and diseases is that the cost of full coverage is prohibitive and 
too heavy a burden on industry. Whatever weight this objection has 
ever had has been largely nullified by the experience of those states 
operating under all-inclusive statutes. Rabinowitz, Compensation of 
Occupational Diseases from a Legal Viewpoint, 12 Wis. L. Rev. 198 
(1937). Should blanket coverage prove too expensive we may expect 
a long-needed preventive movement, aimed at the elimination of the 
causes of occupational diseases. Such a movement, in addition to being 
socially desirable, should increase efficiency and improve employer- 
employee relations. 

Joun R. Younc 
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Tue Power to Govern — Walton H. Hamilton and Doug- 
lass Adair. W. W. Norton and Co., Inc., New York. 1937. 


In “The Power to Govern,” Walton H. Hamilton and Douglass 
Adair present their case for an interpretation of the scope of Federal 
power consistent with the needs of the industrial economy of the day. 
To support their thesis that the commerce clause of the Constitution is 
capable of supporting new expeditions into the realm of governmental 
regulation of the industrial order, the authors revisit the birthplace of 
the Constitution, seeking to discover the political and economic phi- 
losophy of the “Founding Fathers,” as well as the climate of opinion 
of that day. The Convention of 1787, they point out, was dominated 
by moneyed men, with the commercial interests of the country having 
a representation all out of proportion to their numbers. These men, 
fully cognizant of the language of the times which accorded to the word 
“commerce” an expansive meaning sufficient to include trade and 
manufacture, were mercantilists, “although they might have raised their 
eyebrows over a term not yet in general use.” 

To secure the new government with adequate machinery to pro- 
mote as well as protect commerce, the power of taxation and the power 
of regulation were provided—these being common facets of the power 
to govern. Thus there was lodged in the Federal government two 
powers by whose use the commercial interests of a new nation could 
compete in a world of mercantile states. —The narrowing of the concept 
of the word “commerce” by the Supreme Court, they declare, is at 
odds with the contemporary usage of that part of the eighteenth century 
in which the Constitution was drafted. The authors suggest that while 
we are no longer concerned with imposing a mercantile pattern on our 
national economy, the Constitution, stripped of the gloss that has been 
placed upon it, can be interpreted to meet all the vicissitudes of national 
existence today. 

The central theme of the book is thus that the framers intended that 
a broad interpretation should be given the commerce clause. The authors 
seek to advance their thesis through an approach in terms of economic 
analyses, in contradistinction to an approach in terms of the refinements 
of legal reasoning, such as employed by Professor Corwin. Nearly two 
hundred pages are devoted to this effort. What they chose to place 
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within the confines of a book could easily have been presented in an 
article without any loss of essential content. But aside from criticism of 
form, the theme itself is subject to criticism. For instance, the authors’ 
theory that the framers intended the word “commerce” to include in- 
dustry and manufacturing has been questioned by students of constitu- 
tional history. To cite a single example, John U. Nef, in his article 
entitled, English and French Industrial History after 1540 in Relation 
to the Constitution, appearing in “The Constitution Reconsidered” 
(1938), suggests that the word “commerce” was also used in its nar- 
rower, modern sense, and that “If the delegates to the constitutional 
convention had wanted ‘commerce’ to be understood in its broader sense, 
as covering industry or manufacturing, they could easily have made their 
meaning plain, by adding one or the other of these words.” 

A second shaft of criticism might be directed to the suggestion that 
the framers were mercantilists. That mercantilism, as an economic 
philosophy, had practically disappeared by the time the delegates met in 
Philadelphia is evident from the reading of an article by Conyers Reed 
entitled, Mercantilism: The Old English Pattern of Controlled Econ- 
omy, appearing in “The Constitution Reconsidered,” referred to above, 
where he says that in England, the mother of mercantilism, anything 
like a controlled economy was being abandoned for almost half a century 
before Adam Smith’s “Wealth of Nations” (1776), and that “So far 
as any effective governmental regulation was in question, the English 
official attitude was in fact laissez faire by the year 1700.” And, aside 
from whatever censure can be directed to the authors for failing to 
keep up with the times, a word of criticism of their overemphasizing 
economic motives to the exclusion of other motives, less mercenary 
and more idealistic, would not be amiss. 

But granted that the framers were mercantilists, does it follow that 
they intended that a plenary power over commerce should be lodged 
in the Federal government? Had not the states, as colonies, fought in 
defense of the division of governmental power between the colonies and 
the mother country when the mother country attempted to invade what 
the colonies considered their local governmental powers? Now that 
their freedom had been obtained, but only after a revolution, was it to 
be surrendered in such an important aspect to the central government? 
To put the question is to suggest the answer. That such was not the 
intention of the framers is clearly demonstrated by Professor McLaugh- 
lin, who, in his book ““The Foundations of American Constitutionalism” 
(1932), shows that the Federal system was to be a system where 
sovereignty was to be divided, with a relative balance between state and 
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federal powers, and with neither sovereignty interfering with the powers 
of the other. 

The reader will find ““The Power to Govern” to be an interesting 
volume, even though, as already indicated, its contents might have been 
stripped of superfluous adjectives and its chapters purged of the extended 
quotations from the founding fathers without loss to its theme. In short, 
“The Power to Govern” is an article raised to the dignity of a book. 

Epwarb C. KING 


THe Marxist PHILOSOPHY AND THE Sciences. J. B. S. Hat- 
DANE. Random House, $2.00. 


An eminent British scientist, J. B. S$. Haldane, has recently pub- 
lished a book" extolling Marxism, which is a body of doctrine that has 
been assembled from the writings of Karl Marx, Frederick Engles, and 
Lenin. It is not strictly codified, and, to some, includes material from 
writers other than the three persons named. Strange as it may seem, 
Engels, who was more versatile than Marx, is the source of much that 
is called Marxism. 

One who knows something of Marx, and nothing of Marxism, 
might expect that the body of doctrine would have to do with economics 
—that it would pertain exclusively to the origin and development of 
capitalism and its emergence into socialism. But in fact, it is carried 
much beyond this by some of its adherents and is held to concern all 
realms of life and human experience. This book, as the title indicates, 
is an attempt to apply Marxism to the sciences—to quote the chapter 
headings: to Mathematics and Cosmology, Quantum Theory and 
Chemistry, Biology, Psychology, and Sociology. 

The principles that Haldane would apply to these fields of science 
are: the principle of the unity of theory and practice, materialism, as 
defined by Marx and Engels, and “dialectical principles,” namely, the 
principle of the unity of opposites, the passage of quantity into quality 
and conversely, and the negation of the negation. This last named 
principle, which may be taken as illustrative of Marxism, comes out of 
the dialectical process as formulated by Hegel and taken over by Marx, 
which conceives of knowledge and of historical evolution as proceeding 
through the three steps of thesis, antithesis, and synthesis. Thus, a fact 
is discovered, then its opposite, and out of this conflict, or negation, a 
wider truth is found, which negates the negation. Or, in medieval 
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English history, to cite an illustration from Haldane, workmen owned 
their own tools, then they were deprived of them by the development 
of large scale industry (their ownership was negated), and now as 
claimed by Marx this process is being negated, a higher synthesis is 
being formed. 

Haldane applies this “principle” to mathematics by saying: “You 
discover a rule in mathematics. You next proceed to break the rule, 
and then modify your original definitions in such a way as to make the 
break legitimate.” (p. 53). And in the discussion of biology he says, 
among many other references to this “principle,” “The change by 
which a new heritable variation arises is called mutation. It is, if you 
like, the opposite of heredity; it negates it.” (p. 120). 

These quotations illustrate the absurd position that one can get into 
when he becomes a Marxist. It was no doubt an appreciation of this 
that led Marx to say at one time “I am not a Marxist.” Haldane can 
hardly expect seriously that mathematicians will go about breaking rules 
and then out of the scraps make new rules in conformity with the 
Marxian dialectic. Advances in knowledge do come, often at least, by 
first proving that some accepted proposition is wrong. But why try to 
cut them all to fit the Procrustean bed of Marxism? Why, for example, 
call a mutation a negation of heredity? This doesn’t make it so, even 
if it does please the Marxists. What is the significance of approaching 
problems in this way? How does it advance thought? How would med- 
ical research workers studying cancer, or army engineers trying to 
control a flood be helped by this abracadabra of negating a negation? 
But to the Marxists it is as potent as the mumbo jumbo of a medicine 
man is to the primitive natives. Any extension of knowledge that they 
can fit into the pattern of Marxism means an added star in the crown 
which they are constantly burnishing for their master. Also, of course, 
social evolution is a very real thing. Practices and institutions become 
out-moded and give way to new ones, but there are far better ways of 
describing these changes than the trinitarian terms of thesis, antithesis, 
and synthesis. 

But despite absurdities, the quest for certainty and the desire for 
intellectual companionship and human comradeship exercise a strong 
pressure on many men to accept authority and doctrine. It is thus that 
the multitude of religious cults have arisen, and as well a host of other 
cults in the various other fields of human interest, health, politics, etc. 
Even lawyers are sometimes accused of being slaves to dogma, and econ- 
omists have not been entirely free from the jibes of critics at their “laws” 
as laid down by their “prophets” and printed in their “sacred books.” 
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But no contemporary group is so subject to this criticism as are the Marx- 
ists. The spectacle of able men devoting themselves to proving that 
Marx and Engels, sixty to ninety years ago, made statements tha. are in 
accord with the modern developments in quantum mechanics, cosmol- 
ogy, or biology is almost as ludicrous as the attempts, happily rare at this 
date, to prove that the writers of Genesis were as well informed as 
modern geographers and geologists in respect to the shape of the earth 
and its development. And the writers on economics who are under the 
spell of Marx are not less ridiculous. The laborious exegesis to prove 
the validity of the writings of the prophet, which were set down in the 
days when economic analysis was but little developed, seems almost as 
unbelievable as did the existence of the giraffe to the country bumpkin 
when he first beheld it. 

In practice the Marxian dogma has many tragedies as part of its 
record. Russia has suffered from it, and in pre-Hitler Germany its 
nature is revealed by its having been an obstacle to what would now be 
called a “united front” against the growth of Nazism. H. G. Wells in 
his autobiography says: “Marxism is in no sense creative or curative. 
. - « It is an enfeebling mental experience of spite which mankind has 
encountered in its difficult and intricate struggle out of outworn social 
conditions toward a new social order.” (p. 143). Max Lerner in his 
recent book, /t Is Later Than You Think, trenchantly sets forth a 
half-dozen errors of Marxism, all having to do with economic develop- 
ment. 

Social change comes, of course, in part out of closely formed, well 
disciplined groups. To make one’s self effective it is often well to become 
a slavish follower. But social change is not necessarily social progress. 
Cults may rise to power and visit their sins upon many generations. To 
prevent the stultification of thought, the channels of knowledge should 
be kept open. Men should not chain themselves to other men’s chariot 
wheels. 

It is to be hoped that Mr. Haldane’s enslavement will prove to be 
temporary, and that he will come to regard this book sadly as the ebulli- 
ent product of a new-made convert. He says in the opening page, “I 
have only been a Marxist for about a year.” 

H. Gorpon Hayes 
Professor of Economics 
Ohio State University 
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Notice to sub-agents............ 4-113 
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